United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





TRANSCRIPT OF RECORD. 


Court of Appeals of the District of Colninbia 


OCTOBER TERM, 1916. 


No. 2954. 


333 


\VAsnL\(rr()x stkkl a okdxaxc’k compaxv. 

A PITA J.A XT. 


vs. 


JOIIX L. MAirnX. lAXDLKY M. (JAKKISOX. SKCKETARY 
OF AVAR; IIEXRY L. BRECKEXKIDGE, ASSISTANT 
SECRETARA’ OF \V.\R. AXD DAX C. EIXOAIAX, CTTIEF 
OF EXGIXEERS. F. S. ARMY. 


APPEAL FUOM THE SEPKEME C:OUUT OF THE DISTRICT OF 

COLUMBIA. 


FILED APEIL 12, 1916. 


PRINTED MAY 22, 1916. 




Court of Appeals of the District of Colombia 

OCTOBEE TEEM, 1916. 

No. 2954. 


WASHINGTON STEEL & ORDNANCE COMPANY, A 
CORPORATION, APPELLANT, 


JOHN L. MARTIN, LINDLEY M. GARRISON, SECRETARY 
OF WAR; HENRY L. BRECKENRIDGE, ASSISTANT 
SECRETARY OF WAR; DAN C. KINGMAN, CHIEF OF 
ENGINEERS, U. S. ARMY, APPELLEES. 


appeal from the supreme court of the district of 

COLUMBIA. 


IKDBX. 


OrIgInaL Prim 


Caption . 

Bill . 

Motion of Lindley M. Garrison to quash subp<Bna. 

Motion of Henry S. Breckenridge to quash subpoena. 

Motion of Dan C. Kingman to quash subpoena. 

Motion of John L. Martin to dismiss bill. 

Opinion . 

Order dismissing bill... 

Order for appeal and citation.... 

Citation .... 

Order fixing bond and extending time to file transcript of 

record . 

Memorandum: $50 deposited by plaintiff in lieu of appeal bond. 

Assignment of errors. 

Designation of record.'.. 

Clerk's certificate. 


a 

1 

1 

1 

8 

6 

9 

6 

10 

7 

10 

7 

12 . 

9 

21 

14 

21 

14 

22 

14 

23 

15 

23 

15 

23 

16 

24 

16 

25 

16 


Judd & DETWEiUEaEt (lire.), Peintees, Washington, D. C., May 12, 1910. 
















Court of Appeals of the District of Colambia. 


No. 2954. 

Washington Steel & Ordnance Co., Appellant, 

vs. 

John L. Martin et al. 


a Supreme Court of the District of Columbia. 

In Equity. No. 33215. 

Washington Steel & Ordnance Company, a Corporation, 

Plaintiff, 

vs.' 

John L. Martin, Lindley M. Garrison, Secretary of War; Henry 
L. Breckenridge, Assistant Secretary of War; Dan C. Kingman, 
Chief of Engineers, U. S. Army, Defendants. 

United States of Amerlca, 

District of Columbia, ss: 

Be It Bemembered, That in the Supreme Court of the District 
of Columbia, at the City of Wishington, in said District, at the 
times hereinafter mentioned, the following papers were filed and 
proceeding's had, in the above-entitled cause, to wit:— 

1 Bill. 

Filed February 3, 1915. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 33215. 

Washington Steel & Ordnance Company, a Corporation, 

Plaintiff, 

vs. 

John L. Martin, Lindley M. Garrison, Secretary of War; Henry 
L. Breckinridge, Assistant Secretary of War; Dan C. Kingman, 
Chief of Engineers, U. S. Army, Defendants. . 

To the Supreme Court of the District of Columbia plaintiff states 
as follows: 

1st. That the plaintiff, the Washington Steel & Ordnance Com- 
l--.2954a 
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pany is a corporation organized under the laws of the State of West 
\hrginia, having its olhce and place of business, a manufacturing 
plant, at Giesboro Point, in the District of Columbia, and sues in 
its own right. 

2nd. The defendant, John L. Martin, is a citizen of the United 
States and a resident of the District of Columbia, and is sued in his 
o\\Ti right; tlie defendant, Lindley M. Garrison is Secretary of War; 
the defendant, Heniy^ L. Breckenridge is Assistant Secretary of* 
War, and the defendant, Dan C. Kingman, is Chief of Engineers, 
United States Army, all of whom are sued in their official capacities. 

3rd. Plaintiff is the owner in fee simple of 356 acres of land, 
more or less, in the District of Columbia, a large portion of wffiich 
property abuts the eastern short of the Anacostia River, where its 
plant is located, the abutting parcels being described and assessed 
in the offices of the Surveyor and Assessor of the District 

2 of Columbia as parcels 248/4 and 248/2. The deeds convey¬ 
ing to the plaintiff, the portions of said land abutting the 

river defined the western boundary or meander line of said prop¬ 
erty’ as high w’ater mark. 

4th. Sometime heretofore, the defendants, their predecessors in 
office, or their agents, subordinates or employees caused a dock or 
harbor line to be established some distance out from the said western 
boundary or meander line of plaintiff's property along the eastern 
shore of the Anacostia River defining said dock or harbor line by 
building a stone dike, or retaining wall, from Giesboro Point, in a 
northwesterly direction, paralleling the frontage of aforesaid prop¬ 
erty of plaintiff’, for a distance of 1,570 feet, more or less. Said 
officers, their agents, subordinates or employees then proceeded to 
dredge the channel of said river, outside of tlie retaining wall, and, 
instead of carrying away the dredged material, deposited it between 
said wall and the shore line by means of pipe lines, thus causing 
firm land of 1514 acres, more or less, in area, to be formed con¬ 
tiguous to the shore or meander line of plaintiff^s property afore¬ 
said, w’hich newly made land thereupon became an accession or 
accretion to, and integral part of, the said lands of plaintiff, which 
Company thereby acquired a fee simple title thereto incident to its 
riparian rights as the littoral proprietor. 

The reclaimed area is described as follows: 

Beginning at the point where the stone dike or wall built by 
officers of the United States Government joins the shore line of the 
Anacostia River (near a monument not far from Giesboro Point) 
thence along the old shore line north 42 degrees, 0' E. 254 feet; 
thence north 49 degrees, 55' E. 291 feet; thence north 61 

3 degrees, 51' east, 117.42 feet; thence South 81 degrees, 10' 
E. 144.75 feet; thence South 60 degrees 0' E. 302 feet; thence 

S. 68 degrees, 02' E. 132 feet; thence north 89 degrees, 58' E. 333.96 
feet to the extreme eastern boundary of the Washington Steel & 
Ordnance Company; thence north 33"degrees, 32' W. 1,411 feet, to 
the said stone dike or wall, thence with said dike or wall southwest¬ 
erly 1,570 feet to the place of beginning as more particularly shown 
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by.a map hereto attached marked ^Tlaintiff’s exhibit #1/’’ and 
made a part hereof. 

5th. On the 10th day of May 1910, Congress passed an Act (36 
Stat. at L. 353) authorizing and directing the Commissioners of the 
District of Columbia to institute in the Supreme Court of the Dis¬ 
trict of Columbia a proceeding in rem to condemn and acquire the 
fee simple and absolute title, including all riparian rights, and all 
other rights pertaining thereto, to a strip of land for a public high¬ 
way and for park purposes along the Anacostia River, the northern 
and western boundary of said strip of land to be coincident "with the 
high water line of said river and the southern and eastern boundary 
of said strip to be not more than 160 feet therefrom. Pursuant to 
that Act the Commissioners on the 9th day of December, 1910, filed 
their petition in said Court (District Court. #926) and-included in 
the strip to be condemned a. portion of the original shore line of the 
aforesaid property of the plaintiff, immediately in front of which 
strip and between it and said retaining wall the newly made, or 
reclaimed, area of 1514 acres was located. The plaintiff in answer¬ 
ing said petition set out its ownership to that portion of the strip 
sought to be condemned, and also to the said reclaimed area. Numer¬ 
ous and extensive hearings were had before the jur\’ empaneled in 
said cause, and testimony was there adduced as to the value of said 
strip and the reclaimed area of 1514 acres. In due course the 
4 jury filed its award in the case, allowing damages to the 
Washington Steel & Ordnance Company, plaintiff here, for 
the taking of said strip and reclaimed area. To the award the Com¬ 
missioners filed exceptions, but without bringing the same before the 
Court for hearing, on the 27th day of November, 1912, they volun¬ 
tarily filed a praecipe in the Clerk^s office of said Court directing the 
clerk to enter the said proceeding dismissed, and on the same day filed 
another petition (District Court, #1049) under the same Act for 
the same purpose. Upon motion of the Washington Steel <fe Ord-* 
nance Company and other property owners, the second petition w'as 
dismissed. From the order dismissing that petition an appeal ^was 
taken by the Commissioners to the Court of Appeals of this Dis¬ 
trict, where it is now pending. In both petitions filed as aforesaid, 
the ownership of the Washington Steel & Ordnance Company to said 
strip of land was specifically admitted. The proceedings in both of 
those cases (District Court, #926 and #1049) are referred to and 
asked to be considered herewith. 

6th. On or about the first day of January, 1914, plaintiff leased 
to one .John Dean, for a term of one year with pririlege of renewal, 
a portion of its water front property aforesaid, including the 1514 
acres more or less, of newly made or reclaimed land, which property 
is particularly described in the lease. 

Said lease was duly recorded January 15, 1914, in Liber 3673, 
folio 275, et seq. in the office of the Recorder of Deeds of the Dis¬ 
trict of Columbia; and under the terms thereof said tenant imme¬ 
diately took possession of the land thus leased to him,, including 
the said 1514 acres of newly made land, planted crops thereon and 
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has since been, and is, in possession thereof and farming the 
5 same; said lease having been renewed in accordance with its 
tenns. 

7th. On or about the 19th day of October, 1914, the defendant, 
Dan C. Kingman, Chief of Engineers, United States Army, or his 
predecessor in office, or predecessors of the other defendants, caused 
certain fencing material to be landed at the said retaining wall, or 
bulk head, adjoining the said land and by his or their agents, serv¬ 
ants or employees, entered upon said property and without the leave 
or license of plaintiff, and over its verbal and written ])rotest ille¬ 
gally erected, or caused to be erected, a fence of wood and wire along 
the "original shore or meander line bounding plaintiff’s property 
aforesaid, and on every other panel of said fence posted a notice 
claiming the ‘‘enclosure” as Government land, stating in said notice 
that a ffiie of $2,500.00 or one years imprisonment would be im¬ 
posed for the destruction of said fence or other government property, 
in words as follows: 


''Warning, 


To whom it mav concern: 

V 

This fence is the property of the United States and it incloses 
land of the United States. Trespassing on land or any injury or 
molestation to the fence will be prosecuted to the fullest extent of the 
law. For such offences the law names the following penalties: 

“That every person and every corporation that shall violate, or 
that shall knowingly aid, abet, authorize, or instigate a violation 
* * * of this Act shall be guiltv of a misdemeanor, and on con- 
vdction thereof shall be punished by a fine not exceeding twenty- 

five hundred dollars nor less than five hundred dollars, or bv im- 

^ */ 

prisonment (in the case of a natural person) for not less than thirty 
days nor more than one year, or by both such fine and imprisonment, 
in the discretion of the court, one-half of said fine to be paid to the 
person or persons gi^ing information which shall lead to convic¬ 
tion.” 

OFFICER IN CHARGE UNITED STATES 
ENGINEER OFFICE, 

305 Southern Building, Washington, D. C.” 

6 In erecting this fence the newly made or reclaimed land 

was not enclosed, but was fenced in one side only and certain 
gaps were left in the fence permitting said tenant to pass to and 
from the land farmed as aforesaid, but greatly obstructing its free 
use and occupation. The plaintiff says that" defendants "have no 
title or right to, or upon, said land, and" that the illegal act aforesaid 
in causing said fence to be erected has cast a cloud upon the title of 
the plaintiff, in and to its said property, greatly depreciating its 
m^ket value and embarrassing plaintiff "in the use, disposition and 
enjoyment thereof to plaintiff’s immediate and irreparable injury. 

8th. The newly made or reclaimed land has never been assess^ 
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for taxes on the books of the Assessor of the District of Columbia, 
and subsequently plaintiff has never been required, or requested, to 
pay any taxes thereon, but stands ready and willing =0 to do. 

9th. Within the past few days the defendant, Dan C. Kingman, 
Chief of Engineers, United States Amry, advertised for public bids 
for the rental of certain land along the Anacostia River, including 
said 1514 acres of newly made, or reclaimed, land, and received from 
the defendant, John L. Martin, a bid in the sum of $455.00 per 
annum, as will appear from the press clippings as follow: 

a|e 9|c 4c * * 

And plaintiff is informed that said bid was accepted and within 
the past few days the defendant, Henry L. Breckinridge, as acting 
Secretary of War, has executed and delivered to the defendant, John 
L. Martin, a written instrument leasing said newly made or re¬ 
claimed land. 

10th. That by leasing said land and the hostile, adverse 

7 and unfounded claims set up by defendants, the title to the 
said newly made, or reclaimed land, a further cloud is cast 

upon the title of the plaintiff to its great damage and injury, for 
which the law gives no adequate redress. 

Wherefore plaintiff prays: 

1st. That the title of the plaintiff to the newly made or reclaimed 
land of 1514 acres, more or less, in area, immediately adjoining 
plaintiff’s land described as parcels 248/2 and 248/4, abutting the 
eastern shore of the Anacostia River, be quieted and the clouds 
which have been cast thereon by the defendants be removed. 

2nd. That the defendants be enjoined from entering said prop¬ 
erty or exercising any right or claim thereto; that the lease thereof 
be declared by this honorable court to be void and of no effect 
and be delivered up for cancellation, and a mandatory injunction 
issue compelling the defendant, Dan C. Kingman, Chief of Engi¬ 
neers, U. S. Army, to remove or cause to be removed the fence 
heretofore erected on plaintiff’s property; and that the defend¬ 
ants, Bindley M. Garrison, Secretary of War, Henry L. Breckin¬ 
ridge, Assistant Secretary of War, and Dan C. Kingman, Chief 
of Engineers, U. S. Army, and their agents, sulx)rdinates and em¬ 
ployees be further enjoined from interfering with the plaintiff and 
plaintiff’s tenant in the free use, occupation , disposition and enjoy¬ 
ment of the property described herein. 

3rd. That a rule issue herewith requiring the defendants, John 
L. Martin, Bindley M. Garrison, Secretary of War, Henry B. Breck¬ 
inridge,^ Assistant Secretary of War, and Dan C. Kingman, CMef 
of Engineers, U. S. Army, and each of them to show cause on or 
before a certain day to be named therein, why the prayers of this 
bill should not be granted. 

4th. For such other and further relief as to the Court may 

8 seem meet and proper. 

WASHINGTON STEEB & ORDNANCE CO., 
By H. F. CBARK, Secretary, 

GITTINGS & CHAMBERBIN, 

Attorneys for Plaintiff, 
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District of Columbia, ss: 

I, Harry F. Clark, on oath do depose and say that I am the Secre¬ 
tary of the Washington Steel & Ordnance Company; that I have 
read the foregoing bill subscribed by said Company and know the 
contents thereof; that the statements therein made as of personal 
knowledge are true and those made as upon information and belief, 
I believe to be true. 

HARRY F. CLARK. 

Subscribed and sworn to before me this 3rd day of February, 
A. D. 1915. 

[SE.1L.] ELIZABETH L. DAVIS, 

Notary Public, D, C. 


Motion of Lindley M. Garrison to Quash SubpoencL 
Filed February 18, 1915. 

* * ♦ * :|c * ]|C 

Lindley M. Garrison, Secretary of War, appearing specially for 
the sole purpose of objecting to the jurisdiction of this honorable 
Court to compel him to appear and answer in the capacity in which 
he is sued, moves the Court to quash the subpoena herein issued on 
the 3rd day of February, 1915, against him, said Lindley M. Gar¬ 
rison as Secretarv of AVar, and to set aside the return of the service 
thereof; 

For the reason that it appears upon the face of the record 
9 that this defendant is sought to be sued and served with 
process in his official capacity and in the exercise of his offi¬ 
cial functions as an officer and representative of the United States 
in respect of the title and estate of the United States in land owned 
and possessed bv the United States. 

HENRY H. GLASSIE, 

Attorney fo'r the Defendant Above-named Appearing 

Specially for the Purpose of This Motion Only. 


Motion of Henry S. Breckinridge to Quash Subpoena. 

Piled February 18, 1915. 

* 3tc ^ 4c 

Henry S. Breckinridge, Assistant Secretary of War, appearing 
specially for the sole purpose of objecting to the jurisdiction of this 
honorable Court to compel him to appear and answer in the capacity 
in which he is sued, moves the Court to quash the subpoena herein 
issued on the 3rd day of February, 1915, against him, said Henry 
S. Breckinridge as Assistant Secretary of W’ar, and to set aside the 
return of the service thereof; 
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For the reason that it appears upon the face of the record that 
this defendant is sought to be sued and served with process in his 
official capacity and in the exercise of his official functions as an 
officer and representative of the United States in respect of the title 
and estate of the United States in land owned and possessed by the 
United States. 

HENRY H. GLASaiE, 

Attorncij for the Defendant Above learned, Appearing 

Specially for the Purpose of This Motion Only. 


10 Motion of Dan C. Kingman to Quash Subpoena. 

Filed February 18, 1915. 

Dan C. Kingman, Chief of Engineers, U. S. A., appearing spec¬ 
ially for the sole purpose of objecting to the jurisdiction of this 
honorable Court to compel him to appear and answer in the capacity 
in which he is sued, moves the Court to quash the subpoena herein 
issued on the 3rd day of February, 1915, against him, said Dan 
C. Kingman as Chief of Engineers, U. S. A., and to set aside the 
return of the sendee thereof: 

For the reason that it appears upon the face of the record that 
this defendant is sought to be sued and served with process in his 
official capacity and in the exercise of his official functions as an 
officer and representative of the United States in respect of the title 
and estate of the United States in land owned and possessed by the 
United States. 

HENRY H. GLASSIE, 

Attorney for the Defendant Above JSarned, Appeanng 

Specially for the Purpose of This Motion Only. 


Motion of John L. Martin to Dismiss Bill. 

Filed February 19, 1915. 

:|c :|c :|e 

The defendant, John L. Martin, moves that the Bill of Complaint 
herein be dismissed for want of jurisdiction. 

1 . Because the bill shows, upon its face, that the United States 
is the real party against whom, in fact, relief is asked, in respect 
of the title and estate of the United States in the land and premises 

described in the bill, and against whom any decree could 
11 effectively operate: Wherefore, the United States is a neces¬ 
sary and indispensable party to the bill. The United States, 
not having been made a party, and being incapable of being made 
a x>arty, this Court is without jurisdiction to entertain the bill, 

2 . Because the bill shows, upon its face, that the defendants, Bind¬ 
ley M. Garrison, Secretary of War; Henry S. Breckinridge, Assistant 
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Secretary' of AVar: and Dan C. Kingman, Chief of Engineers, U. 
S. A., have no individual interest in the controversy, but are sought 
to bo sued in their respective official capacities and in the exercise 
of their respective functions as officers and representatives of the 
United States, in resi)cct of the title and estate of the United States 
in the land described in the bill, and the title to which plaintiff 
seeks to have quieted: Wherefore, said Lindley M. Garrison, Sec¬ 
retary' of War; Henrv S. Breckinridge, iissistant Secretary of War: 
and Dan C. Kingman, Chief of Engineers, U. S. A., are not proper 
parties to the said bill and are improperly joined. 

3. Because the bill is in substance and in law a suit against the 
United States of America in respect of the legal title and estate 
of the said United States in and to the premises described in 
said bill. 

This defendant further moves the Court to dismiss the bill for 
want of equity: 

1 . Because the bill does not state any matter entitling plaintiff to 
the relief prayed for or to any relief in equity. 

2. Because the plaintiff if entitled to any relief has a plain, ade¬ 
quate and complete remedy at law. 

3. Because the bill shows, upon its face, that the plaintiff has no 

title to the premises described therein and in respect of 
12 which it prays that its alleged assumed title be quieted. 

4. Because the l)ill shows, upon its face, that the premises 
therein described and claimed, being land raised upon the bed and 
shore of the Anacostia River below high-water mark, the title and 
fee simple estate whereof were of common right in the United 
States, are the property and estate of the United States. 

5. Because the plaintiff had not, prior to exhibiting its bill, es¬ 
tablished its alleged title at law. 

6 . Because the plaintiff was not in possession of the premises 
claimed. 

HENRY H. GLASSIE, 
Attorney for the Defendant John L. Martin. 

Messrs. Gittings <fc Chamberlin, Attorneys for the Plaintiff, Wash¬ 
ington Steel & Ordnance Co.: 

Please take notice that the foregoing motion will be for hearing in 
the Equity Court to which it may be assigned on Friday, February 
26, 1915, at 10 o’clock, A. M., or as soon thereafter as counsel can 
be heard. 

HENRY H. GLASSIE, 
Attorney for the Defendant John L. Martin. 

Servdce accepted Feb. 19, 1915. 

GITTINGS & CHAMBERLIN. 
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Opinion, 

Filed December 29, 1915. 

J|e * * ♦ * * 

The suit is brought to remove a cloud and quiet title. 

The defendants other than Martin are respectively, the 

13 Secretary of Wai*, the Assistant Secretary of War and the 
Chief of Engineers, U. S. Army. By motions to quash the 

subpoenas and sendee thereof on them, the defendants sued in 
their official capacities raise a question of jurisdiction, claiming that 
the suit is really against the United States. The defendant Martin 
moves to dismiss on the same ground, among others, claiming that 
the United States is a necessary and indispensable party and that 
the other defendants are improperly joined as they have no indi¬ 
vidual interests in the controversy. 

The bill states the facts as follows: The plaintiff is the owner 
in fee of land in the District of Columbia abutting the eastern 
shore of the Anacostia River under deeds which described the west¬ 
ern boundarv line or meander line of the land as high-water mark. 
The officers named caused a dock or harbor line to be established 
some distance out from said western boundary defining said line 
by a stone dike or retaining wall parelleling plaintiff’s said frontage 
and then dredged the channel of the River outside the wall and 
deposited the material so removed behind wall thus causing finn 
land to be formed contiguous to plaintiff’s shore line. 

The plaintijff leased the reclaimed land and the lessee is now 
in possession. The defendant, the Chief of Engineers, entered 
upon the land and over plaintiff’s protest erected a fence along the 
original shore line on which fence he posted notices stating that 
the land belonged to the Government and that a fine or imprison¬ 
ment "would be imposed for the destruction of the fence. The de¬ 
fendant, the Assistant Secretary of War, has executed and delivered 
to the defendant Martin a lease of the land. 

The plaintiff’s contentions on the law are that the re- 

14 claimed land became an accession or accretion to and an 
integral part of the said upland of plaintiff and that the 

plaintiff acquired a fee simple title thereto “incident to its riparian 
rights as the littoral proprietor”; and that the erection of the fence 
and the leasing by defendant, the Assistant Secretary of War, have 
cast clouds on the plaintiff’s title to the reclaimed land. It prays 
that its title be quieted and that these clouds be removed; also, that 
the defendants be enjoined from entering upon the property or ex¬ 
ercising any right or claim thereto; that the lease to Martin be de¬ 
clared void and that it be delivered up for cancellation; that the 
Chief of Engineers be comj^lled to remove the fence and that the 
defendants Bindley M. Garrison, Secretary of War, Henr\^ L. Breck¬ 
inridge, Assistant Secretary of War, and Dan C. Kingman, Chief 
of Engineers, U. S. Army, their agents, subordinates and em¬ 
ployees be further enjoined from interfering with the plaintiff and 

2—2954a 
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plaintiff's tenant in the free use and occupation^ disposition and en¬ 
joyment of the property. 

Is this a suit against the United States? 

In Osbom vs. United States Bank, 9 Wheaton, 738, Chief Justice 
Mai'shaii stated for the Court that whether a suit is against a State 
is to be determined merely by the record—^if not named the State 
is not a party. It was there argued (page 85*2) that if a mere in¬ 
spection of the record is not to settle the question then ‘‘the curious 
anomaly is presented of the Court examining the whole testimony 
of a cause, inquiring into and deciding on the extent of a State’s 
interest without having a right to exercise miy jurisdiction in the 
case,” adding: “Can this inquiry be made without the exercise of 
jurisdiction?” The Chief Justice said further (page 808) 

15 that “the true question is not one of jurisdiction but 
whether in the exercise of its jurisdiction the Court ought 

to make a decree against the defendants; Avhether they are to be 
considered as haWng a real interest or as being only nominal parties” 
and makes the test turn on the fact that a decree against the party 
named would give the plaintiff substantial relief. Without under¬ 
taking to overrule Osborn vs. United States Bank, the Supreme Court 
has by repeated decisions held that the question whether a suit is one 
against the United States or against a State is not to be determined 
by a mere inspection of the record to see who are named as parties, 
but that the question is whether the State or the United States 
though not named is the real party against which relief is asked 
and the judgment will operate. .Vmong those ciises are in re Ayers, 
123 U. S., 443, and Minnesota vs. Hitchcock, 185 U. S., 373. In the 
latter case the Court savs: 

V 

“If whether a suit is one against a State is to be determined, not 
by the fact of the party named as defendant on the record, but by 
the result of the judgment or decree which may be entered, the same 
rule must apply to the United States. The question whether the 
United States is a party to a controversy is not determined by the 
merely nominal party on the record but by the question of the effect 
of the judgment or decree which can be entered.” 

In several opinions of the Supreme Court the cases have been 
classified, but as the facts in many of them differ so materially from 
the facts now under consideration such only of those cases as in¬ 
volve directly a claim of title to real property will be referred to 
especially. 

In United States vs. Lee, 106 U. S., 193, the action was to re¬ 
cover possession of land. It is to be assumed that the declaration 
under the statutes of Virginia where the action was prosecuted set 
forth a good record title in the plaintiffs as such title was proved. 
The defendants, officers of the United States, relied on a title 

16 by purchase of the land for the United States under an act 
entitled: “An act for the collection of direct taxes in the 

insurrectionary districts within the United States,” claiming that by 
said purchase “the title of the plaintiff was divested.” (page 199) 
The opinion quotes as follows from United States vs. Peters, 5 
CJranch, 115: “but it certainly can never be alleged that the mere 
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suggestion of title in a State to property in possession of an indi¬ 
vidual must arrest the proceedings of the Court and prevent their 
looking into the suggestion and examining the validity of the title’’; 
and says (page 220) that ‘‘the defense stands here solely upon the 
absolute immunity from judicial inquiry of every one who asserts 
authority from the executive branch of the government, however 
clear it may be that the executive possessed no such power.” It 
states also (page 222) that notwithstanding a judgment against the 
defendants the government would be at liberty “to avail itself of 
all the remedies which the law allows to every person, natural or 
artificial, for the vindication and assertion of its rights.” 

In Meigs vs. McClung’s Lessee, 9 Cranch, 11, cited in United 
States vs. Lee, it appeared that the action was ejectment and that 
the officers of the United States claimed that a prior title had been 
divested. Likewise in Grisar vs. McDowell, 6., 363, there cited, 
the plaintiff relied on a title which if valid antedated the title claimed 
on behalf of the LTnited States. The action was brought to recover 
possession. In Brown vs. Huger, 21 Howard, 305, also there cited, 
which was ejectment the government claimed under a grant from 
the Tvord Proprietor of the Northern Neck of Virginia and the 
plaintiff claimed under a patent from the State. The contention 
was as to whether the description in the grant was sufficient 
17 to include the premises in question. In all these cases 
the point that the action was one against the United States 
was not discussed though the Court says in United States vs. Lee 
(page 216) that the cases as tried below actually and clearly pre¬ 
sented that defense, adding, “it was neither urged by counsel nor 
considered by the court here, though if it had been a good de¬ 
fense it would have avoided the necessity of a long inquiry into 
plaintiff’s title and of other perplexing questions and have quickly 
disposed of the case.” Wilcox vs. Jackson, 13 Peters, 498, was 
also cited but it involved merely the question whether a claim to 
preemption which had been allowed by the land office conferred 
title. 

In Minn^ota vs. Hitchcock, 185 U. S., 373, 386. the Ck>urt- after 
stating that the rule as to parties laid down in Osborn vs. United 
States Bank (supra) had been modified and that the question turns 
on whether the State, though not named, is the real party against 
which the relief is asked and the judgment will operate, adds: “Of 
course, this statement has no reference to and does not include those 
cases in which officers of the United States are sued, in appropriate 
form, to compel them to perform some ministerial duty imposed 
upon them by law, and which they wrongfully neglect or refuse to 
perform. Such suits would not be deemed suits against the United 
States within the rule that the Government cannot be sued except 
by its consent, nor within the rule established in the Ayers case.” 
(123 U. S., 443) If the rule “has no reference to and does not 
include” mandamus cases neither does it include cases where it is 
sought to enjoin the doing of an act under a claim of official power 
never conferred for in such cases the writs of mandamus and in- 
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junction are somewhat correlative to each other (Board of 
IS Liquidation, et ah, vs. McGomb, 92 U. S., 531, 541) and this 
was the ruling in Lane vs. Watts, 234 U. S., 525, where the 
writ of injunction was issued to restrain the appellants from doing 
an illegal act under color of their office, for which reason the court 
stated (Page 540): 

“This disposes of the contentions of appellants that this is a 
suit against the United States, or one for recovery of land merely, 
or that there is a defect of parties, or that the suit is an attempted 
direct appeal from the decision of the Interior Department or a 
trial of a title to land not situated within the jurisdiction of the 
court ‘wherein an essential party is not present in the forum and 
is not even suable—the United States.’ ” 

The facts here are not similar to those passed upon in that case. 

The facts in Louisiana vs. Garfield, Secretary of the Interior, 
211 LL S., 70, were that an act of Con.gress provided that on the ap¬ 
proval of a list by the Secretory of the Treasury (afterwards suc¬ 
ceeded by the Secretaiy of the Interior) the fee to .<wamp lands 
should vest in the State of Louisiana. The State claimed that title 
to certain lands had so vested by approval of a Secretary of the In¬ 
terior. A Secretary later in office ordered that such approval be 
vacated and that the lands be sold in pursuance of an act of Con¬ 
gress. The State filed its bill to establish title and to enjoin the 
carrying out of the order. The defendant demurred on the grounds 
that the suit was really against the Lmited States, which had never 
consented to be sued: that the title never pa.«j.sed from the United 
States and that the remedy, if any. would be at law. The prayers 
were in part for a decree to the effect that said approval vested the 
fee in the State and that said order was made without authority and 
for ah injunction restraining the execution of said vacating order 
and all subsequent orders based thereon or issued pursuant 
19 thereto, “and from in any w'ay clouding the title of or mo¬ 
lesting the plaintiff and its grantees in the enjoyments of 
the rights, pri\'ileges and title secured by said plaintiff by the ap¬ 
proval of said swamp land list” * * * further from mak¬ 

ing or attempting to make any other or further disposition of said 
lands 'whatsoever to the detriment of the title of vour orator.” The 
Court- said (page 75): 

“We will assume for purposes of decision that if the United 
States clearly had no title to the land in controversy 'we should 
have jurisdiction'to entertain this suit; for we are of opinion that 
even on that assumption the bill must be dismissed.” 

and'(page 77): 

“The approval proceeded upon a manifest mistoke of law; that 
upon the abandonment of the military reservation the land fell within 
the terms of the grant of 1849. Therefore it was void upon its face. 
The only doubt is raised by the statute limiting suits by the United 
States to vacate patents to -five years. Act of March 3, 
1891, c. 561, Sec. 8, 26 Stat. 1099. It may be that this act applies 
to approvals when they are given the effect of patents as well as to 
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patents, which alone are- named. In United States vs. Chandler- 
Dunbar Water Power Co., 209 U. S., 447, it was decided that this act 
applied to patents even if void because of a previous reservation of 
the land, and it was said that the statute not merely took away the 
remedy but validated the patent. The doubt is whether Louisiana 
has not now a good title by the lapse of five years since the approval 
and by the operation of that act. 

^‘But that doubt cannot be resolved in this case. It raises questions 
of law and of fact upon which the United States would have to be 
heard. The United States fairly might argue that the statute of limi¬ 
tations was confined to patents, or was excluded by the act of 1871. 
If it yielded those points it still reasonably might maintain that a 
title c6uld not be acquired under the statute by a mere void approval 
on paper, ^ the United States ever since had b^n in possession claim¬ 
ing title, as it claimed it earlier by the act of 1871. It might argue 
that, for equitable relief on the ground of title in the plaintiff, in 
the teeth of the last named act, it would be necessary at least to allege 
that the State took and has held possession under the void grant. 
The United States might and undoubtedlv would denv the fact of 
such possession, and that fact cannot be tried behind its back. It 
follows that the United States is a necessary party and that we have 
no jurisdiction of this suit.^^ 

Title to the submerged land here involved and jurisdiction 
20 over the waters were in the United States. Morris vs. United 
States, 174 U. S., 196, 225: Shively vs. Bowlby, 152 U. S., 
1, 11, where the Court says, speaking of tidewaters and of lands 
below high-water mark: 

^^Therefore, the title, jus privatum, in such lands, as of waste and 
unoccupied lands, belongs to the King as the sovereign; and the 
dominion thereof, jus publicum, is vested in him as the representa¬ 
tive of the nation and for the public benefit.^^ 

No act of Congress has authorized the Secretary of War through 
whom Congress exercises control over tidewaters and the lands there¬ 
under to dispose of the land in question. It was admitted in argu¬ 
ment but was clear without such admission that the Secretiixy in 
building the sea wall and throwing the soil dredged from the river 
hsucV: of the wall was acting within his powers, at least so far as the 
question here involved is concerned. The contention is therefore 
that a title which the Secretary could not give by a conveyance had 
been conferred as a result of his performance of official duties be¬ 
cause of certain riparian rights claimed to exist before the reclama¬ 
tion in favor of owners of upland bounded by tidewater. 

The distinction between the present case and United States vs. 
Lee (supra) makes a difference. There the title was in the plaintiff 
unless it had been divested in favor of the United States as claimed 
by the defendants. Here the title is in the United States unless di- 
v^ted in favor of the plaintiff and such was the situation in Louis¬ 
iana vs. Garfield (supra). A question of law is raised on which the 
United States has the right to be heard before its title is held to be 
lost. 
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Obviously the bill cannot bo retained for relief against the defend¬ 
ant Martin alone and is dismissed as to all the defendants with costs. 
By the Court: 

WALTER I. McCOY, Justice. 


21 Order Dismissing BUI. 

Filed January 5, 1916. 

♦ * * ♦ ♦ ♦ 

This cause came on to be heard upon the motions heretofore filed 
by Lindley M. Garrison, Secretary of War; Henry S. Breckenridge, 
Assistant Secretar}’ of War; and Dan C. Kingman, Chief of Engi¬ 
neers, appearing specially for the purpose of objecting to the juris¬ 
diction of the Court to compel them to appear and answer in the sev¬ 
eral capacities in which they were respectively sued, and upon the 
motion to dismiss of the defendant, John L. Martin, and was argued 
by counsel and considered bv the Court: MTiereupon, It is this 5th 
day of January, 1916, by the Court Adjudged, Ordered, and Decreed 
that the said motions so made be, and they are, severally granted and 
the Bill of Complaint herein be, and the same is hereby, dismissed 
with costs. 

WALTER I. McCOY, Justice. 


Order for Appeal and Citation. 

Filed January 22, 1916. 

The Clerk of said Court will note an appeal to the Court of Appeals 
and issue citation. 

■ GITTIN’GS & CHAMBERLIN, 

Attomejis for Plaintiff. 


22 In the Supreme Court of the District of Columbia. 

In Equity. No. 33215. 

Washington Steel & Ordnance Co. 

vs. 

Jno. L. Martin et al. 

The President of the United States to John L. Martin, Lindley M. 
Garrison, Secretary of War; Henry L. Breckinridge, Assistant 
Secretary of War, & Dan C. Kingman, Chief of Engineers, U. S. 
Army, Greeting: 

You are hereby cited and admonished to be and app^ at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant 
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to an Appeal noted in the office of the Clerk of the Supreme Court 
of the District of Columbia, on the 22" day of January, 1916, wherein 
the Washington Steel & Ordnance Company is Appellant, and you 
axe Appellees, to show cause, if any there be, why the Decrees ren¬ 
dered against the said Appellant, should not be corrected, and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable J. Harry Covington, Chief Justice of the 
Supreme Court of the District of Columbia, this 22" day of January 
in the year of our Lord one thousand nine hundred and sixteen. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 
By W. E. WILLIAMS, 

Clerk. 


Service of the above Citation accepted this 28th day of January, 
1916. 

HENRY H. GLASSIE, 

Attorney for Appellee Martin and by 
Special Appearance for Remaining Appellees. 


22% [Endorsed:] 9. No. 33215. Equity. Washington Steel 
and Ordnance Co. vs. John L. Martin et al. Citation. Issued 

Jan. 22", *1916. Served cop- of the within Citation on-. 

-, Marshal. Gittings and Chamberlin, Attorney- for Ap¬ 
pellant. 


23 Order Fixing Bond, Etc. 

Filed January 27, 1916. 

♦ ♦ * * ♦ ^ H/i 

The plaintiff having noted an appeal to the Court of Appeals from 
the decree entered herein the 5th day of January, 1916, dismissing 
the bill of complaint, and citation thereon having issued; it is by 
the Court this 27th day of January, 1916, adjudged and ordered, that 
the penalty of the bond for costs on appeal is hereby fixed at One 
hundred ($100) Dollars, or the plaintiff to deposit the sum of Fifty 
($50) Dollars in the registry of the Court in lieu thereof. 

And it is further ordered that the time to file the transcript of 
record in the Court of Appeals be and the same hereby is extended 
for a period of Thirty days in addition to the time allowed under the 

WALTER I. McCOY, Justice. 


Memorandvm. 

January 27, 1916.--$50 deposited by plaintiff in lieu of Appeal 
Bond. 
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Assignmejit of Errors, 

Filed February 25, 1916. 

* ♦ ♦ 

1 . The Court, erred in granting the motion of the defendant Mar¬ 
tin to dismiss the bill. 

2. The Court erred in granting the motions of the other defend¬ 
ants to quash service of process. 

3. In disposing of the said motions the Court erred in finding 

as a fact that the title to the land was^in the United States 
24 and had never been divested. 

4. The Court erred in dismissing the bill. 

GITTINGS & CHAMBERLIN, 

Attorneys for Plaintiff. 


Designation of Record. 

Filed Februarv 25, 1916. 

♦ 5|e ♦ * * ♦ * 

The clerk in making up the record will include the following 
papers:— 

1. The bill of complaint. 

2. Motions of defendants Lindlev M. Garrison, Secretary of War, 
Henry L. Breckinridge, Assistant Secretary of War and Dan C. 
Kingman, Chief of Engineers, U. S. Army, to quash services of 
process. 

3. Motion of defendant Martin to dismiss bill. 

4. Opinion of Court. 

5. Decree granting motions of all defendants and dismissing bill. 

6 . Notice of appeal and order to issue citation. 

7. Writ of citation and return of service. 

8 . Memomndum of bond on appeal and extension of time to file 
transcript and memorandum of deposit in lieu of appeal bond. 

9. Assignment of errors. 

10 . This designation. 

GITTINGS & CHAMBERLIN, 

Attorneys for Plaintiff. 


Service of copy of the above designation is acknowledged this 25th 
day of Februarv. 1916. 

HENRY H. GLASSIE. 


25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, .lohn R, Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 24, 
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both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 33215 in Equity, wherein Wash¬ 
ington Steel & Ordnance Company, a corporation is Plaintiff and 
John L. Martin et al. are Defendants, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my-name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 11th day of April, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2954. Washington Steel & Ordnance Co., appellant, vs. John L. 
Martin et al. Court of Appeals, District of Columbia. Filed Apr. 
12, 1916. Henry W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA 


OCTOBEU TERM, 1916. 
NO. 2954. 


WASHINGTON STEEL & ORDNANCE COMPANY, 

A ppellant, 


vs. 


JOHN L. IFARTIN, LINDLEY M. GARRISON, Sec- 
RET.\Ry OF War; HENRY L. BRECKENRIDGE, 
Assistant Secretary of War, and DAN C. KING- 
MAN, Chief of Engineers, U. S. Army. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

This is an appeal from a decr^ dismissing a bill filed 
by plaintiff to quiet title to certain reclaimed land on the 
eastern side of the Anacostia river. Agents of the govern¬ 
ment built a retaining wall defining the dock or har¬ 
bor line of the Anacostia river for several miles from 
Giesboro Point to the north of the Navy Yard Bridge 
and then proceeded to dredge the channel of the river, 
depositing the dredged material between the retaining 
wall and the upland of abutting owners. Immediately 
in front of lands of plaintiff a reclaimed area of 15% 
acres was thus formed which became hard and fast land, 
contiguous to the old high-water mark. Plaintiff claims 
this land as an accretion or accession to its property^ as 
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the high-water mark which formerly defined its boun¬ 
dary along the river has been extended to the sea wall. 

On the 9th day of December, 1910, the Commissioners 
instituted a proceeding in rem to condemn and acquire 
the fee simple and absolute title, including all riparian 
rights, and all other rights pertaining thereto, to a strip 
of land for a public highway and for park purposes 
along the Anacostia river coincident with the high-water 
line. Immediately in front of a portion of this strip, 
and between it and the retaining wall, is this reclaimed 
area, the property involved. After the jury had made its 
award the Commissioners dismissed their petition and 
on November 27, 1912, filed a new suit for the same pur¬ 
pose, in which they omitted 1,000 feet which extended 
beyond Giesboro Point. This Honorable Court, on the 
29th day of 3Iarch, 1915 (43 App., p. 344), reversed a 
decree dismissing this second petition and remanded 
the cause for further proceedings. No further proceed¬ 
ings have been had in that cause, although it is still pend¬ 
ing. On October 19, 1914, agents of the government 
caused a fence to be erected on said reclaimed area 
along the original shore line of plaintiff’s property, post¬ 
ing thereon a ndtice to the effect that the fence enclosed 
property of the United States and that a fine of $2,500 
or one year’s imprisonment would be imposed for its 
destruction. In erecting this fence the reclaimed land 
was not fully enclosed, but on one side only and certain 
gaps were left which permitted passage to and from 
said land. Plaintiff was then, and is now, in full posses¬ 
sion of said reclaimed area through its tenant to whom it 
leased said property January 1, 1914, and w’ho planted 
crops thereon. Several days before the filing of the bill 
in this case, the defendant Heniy L. Breckenridge, Act¬ 
ing Secretary of War, executed and delivered to fhe de- 

* • / % • 
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fendant Martin a written instrument leasing this re¬ 
claimed area. Plaintiff thereupon filed its bill, alleging 
that the lease to Martin and the erection of the fence had 
cast clouds upon its title and prayed that the lease be 
cancelled and the fence removed. Motions were made 
bv tlie defendants to dismiss the bill and from the .order 
gi-anting the motions and dismissing the bill, this api)eal 
is taken. 

ASSIGNMENT OF ERRORS. 

1. The Court erred in gi*anting the motion of the de¬ 
fendant Martin to dismiss the bill. 

2. The Court erred in granting the motions of the 
other defendants to quash service of process. 

3. In disposing of the said motions the Court erred 
in finding as a fact that the title to the land was in the 
United States and had never been divested. 

4. The Court erred in dismissing the bill. 

ARGUMENT. 

In order .to avoid extensive repetition appellant has 
taken the liberty of appending, to this brief the printed 
brief filed by it in the court below. This brief will be 
found to be little else than an amendment to that. . 

It is evident from the opinion of the court below (Rec., 
p. 9) that the bill was dismissed for want of jurisdiction, 
holding it to be a suit against the United States. This 
question whether a suit is, or is not, a suit against the 
United States, this court has so frequently been called 
upon to conmder, there is but little new light to be of¬ 
fered. We think the many authorities cited to the court 
below by defendants’ counsel were not pertinent to the 


4 


situation. In none of these cases was the action to quiet 
title. In view of the authorities it can no longer be dis¬ 
puted that suits in ejectinent brought by private individ¬ 
uals against agents or officers of the government are not 
suits against the United States. An action to quiet title 
is practically an equitable action of ejectment and a suit 
filed for that purpose against such defendants is not a 
suit against the United States. 

It appears to us that the court below was wrong in its 
opinion that the distinction between the present case 
and United States vs. Lee makes a difference. In United 
States vs. Lee, as here, ^‘No judgment can bind or 
conclude the Government, which is always at liberty, 
notwithstanding any such judgment, to avail itself of 
all of the remedies wrhich the law allow^s * * and 

it may bring an action of ejectment, may purchase the 
property by fair negotiation, condemn it by judicial pro¬ 
ceeding,” etc. 

The decree nullifying the lease to Martin and ordering 
the removal of the fence, if the defendants can not show 
ample authority for their acts, w’ould clearly not deter¬ 
mine the title to the land. Our claim is that these of¬ 
ficers had no authoritv to do w’hat thev did and in 
order to do substantial justice to a private citizen the 
court will not hesitate to determine w’hether such acts 
were legal or illegal because the facts involve the title 
to lands. 

In La. vs. Garfield (211 U. S., 70) stated in the opinion 
of the court below: to be applicable here, an examination 
of the record reveals clearlv' that the record title to 
certain swamp lands was in the United States. In the 
. present case the priority of title is asserted to be in the 
plaintiff. In La. vs. Garfield the bill w:as brought to 
establish the title. This bill is to quiet title. 
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There the question of title was the important matter 
to be decided. Here the right of defendants to do the 
acts complained of is challenged. The situation as we 
see it is this: If the defendants had a right to lease this 
property they would have a right to make leases to any 
property they see fit under color or assumption of title 
and then defend on the ground that the suit is against 
the United States. 

That an executive officer has committed, or is about 
to commit acts unauthorized by, or in violation of, law, 
to the irreparable injury of the property rights of the 
plaintiff is a good cause of action for injunctive relief. 
A careful review of the cases on the subject and their 
distinguishing features will be found in the very ex¬ 
haustive opinion of Judge Cochran, in Louisville and 
Nashville R. vs. Bosworth (209 Fed., 381) and that of 
Judge Sanborn (1914) in Magruder vs. Belle Fourche 
Assoc. (219 Fed., 72; 133 C. C. A., 524.) 

As Judge Cochran says: 

‘‘It follows therefrom that any suit is main¬ 
tainable against State (or Federal) officers to 
enjoin them from taking any action which they 
threaten to take if they have no right to take 
such action and the taking thereof would be a. 
wrong to plaintiff.” (L. & N. R. 'Co. vs. Bosworth,. 
Supra, p. 388.) 

Opposing counsel has said that the suit is against the 
United States because of appending their official posi¬ 
tions to some of the defendants. 

The official position of those defendants as given in 
the bill will, we take it, be considered by the Court as 
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mere discriptio personurum. (L. & N. R. Co. vs. 
Bosworth, Supra, p. 398.) 

On the question of title of plaintiff the Court below 
held: 

“Title to the submerged land here involved and 
jurisdiction over the waters were in the United 
States,^^ and “No act of Congress has authorized 
the Secretary of War through whom Congress 
exercises control over tide waters and the lands 
thereunder to dispose of the land in question.^' 
(R. p. 13.)- 

In reaching this conclusion the Court was evidentlv 
impressed by the argument made by defendants^ counsel 
that as the Government had the jus privatum it had 
complete title to the submerged lands after they had 
become hard and fast.. In making this argument the 
assumption of counsel is based upon his failure to make 
a distinction between the rights of a riparian owner 
in submerged land, before and after the land is filled. 
He earnestIv asserts that we have failed to distinguish 
those rights as between individuals and between an 
individual and the state. It is true that in some of 
the cases cited bv us the controversv arose between 
indi\iduals, but the citations are on the general propo¬ 
sition. There is no question, and we think none is 
raised by our position, that any right the littoral owner 
may have in the waters or submerged land adjoining 
his property is subject always to the right of the Gov¬ 
ernment to improve navigation. That right has been 
emphatically defined in the recent cases of Lewis Blue 
Point Oyster Co. vs. Briggs (229 U. S., 82) and in U. S. 
vs. Chandler-Dunbar Co., same volume, page 53. In 
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both cases the respective rights of the individual and 
the Government are fullv defined. 

Surely in the light of these prominent cases we are 
not unmindful of “the qualified nature of the title which 
the private owner may have in the lands lying under 
navigable waters/’ and that “the public right of navi¬ 
gation is a dominant right which includes the right to 
use the bed of the water for every purpose which is in 
aid of navigation.” (229 U. S., 87.) 

Nor must counsel for the Government be unmindful: 

“That riparian owners upon public navigable 
rivers have in addition to the rights common to 
the public, certain rights to the use and enjoy¬ 
ment of the stream which are incident to the 
ownership of the land. These additional rights 
are not dependent upon the title to the soil over 
which the river flows, but are incident to owner¬ 
ship upon the bank.” 

“They have the right of access to deep water 
and when not forbidden by public law (and in the 
case at bar the license has become a declared 
statutory right) to construct for this purpose, 
wharves, docks and piers in the shallow water 
of the shore.” (229 U. S., 70.) 

Government’s counsel argued in the court below and 
it is presumed will argue here, that those rights mean 
nothing as against the strong arm of the government 
of the United States. Why, said he, in one of his briefs 
below: 


“The passage quoted from Yates vs. Milwaukee 
has been shown in subsequent cases to relate 
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only to the local law, and not to be an anthority 
upon the common law.” 

Mr. Justice Lurton in U. S. vs. Chandler-Dunbar Co., 
does not so class them. Unless they, too, have passed 
into the ^reat crematory of rights of those citizens of 
the United States who have become nothing but citizens 
of the District of Columbia, they still exist in a vigor 
that commands careful consideration by reason of at 
least being time honored. 

In Kanshs vs. Colorado (206 U. S., 46) Mr. Justice 
Brewer, speaking for the Court, said the government of 
the United States is one of enumerated powers; that 
it has no inherent powers of sovereignty; that the ex¬ 
amination of the powers granted is to be found in the 
Constitution of the United States and that alone; and 
that the manifest purpose of the Tenth Amendment is 
to put beyond dispute the proposition that all powers 
not granted are reserved to the people, and if in the 
changes of the years further powers ought to be pos¬ 
sessed by (^ongress they must be obtained by a new 
grant from the people. 

The organization of the government and the ceding to 
it of the territory known as the District of Columbia, 
had the effect of transferring the political and sovereign 
jurisdiction over the territory affected and terminated 
the political and proprietary rights of Maryland in the 
same, but had no effect on private rights of property of 
those citizens who are the fortunate (let us not say un¬ 
fortunate) owners of land on the Anacostia river. 

Some six years ago the Secretary of War asked the 
Attorney General (28 Op., Atty. Gen. 433) if the exist¬ 
ence of bulkhead or so-called "harbor” lines on the Hud¬ 
son River from Troy to New Baltimore precluded the 
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i^ovcruiueiit in the prosecution of improvements in the 
river at that point, from depositing the excavated ma¬ 
terial in the areas of shoal water behind and shoreward 
of the lines without consent of the owners and without 
making compensation. 

In the light of the finding heretofore made in the case 
at bar, it would seem that the reply instead of being 
simply that ‘‘The existence of those lines does not have 
this effectwould now be: “No, and when you get 
through put up your flag.” 

In his opinion Attorney General Wickersham said: 

“There can be no question that, prior to the de¬ 
lineation of said harbor lines, the Federal Gov¬ 
ernment had the sovereign right, under its duty 
in respect to interstate commerce, to take material 
excavated from one portion of the bed of a river 
and deposit it in another portion of that bed 
(whether deep or shoal water) and this without 
the consent of the owner of the fee in the sub¬ 
merged soil and without compensation to him.” 
Citing Scranton vs. Wheeler, 179 U. S. 141; South 
Carolina vs. Georgia, 93 U. S. 4, at page 11 sem- 
ble; Barney vs. Keokuk, 94 U. S. 324; Gibson vs. 
U. S., 166 U. S. 269, 271; So. Pac. Co. vs. Western 
Pac. R. R. Co., 144 Fed. 160; Hawkins Point 
Light House case, 39 Fed. 77; Hill vs. U. S., 39 
Fed. 172; 22 Op. 646, 27 Op. 311. 

“Also it is clear that, prior to the delineation 
of the said harbor lines, there co-existed beside, 
but subject to, those rights and powers of the 
Federal Government, a subordinate right in the 
owner of the submerged. soil to build bulkheads 
and wharves, and to fill in, up to the point at 
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which actual navigation w’ould be obstructed. 
Citing Yates vs. Milwaukee (10 Wall, 497); 
Ill. Cent. R. R. Co. vs. Ill. (146 U. S. 387); Dutton 
vs. Strong (1 Black, 23) ; Railroad vs. Schurmier 
(7 Wall. 272).” 

That opinion contains a careful consideration of the 
effect of the delineation of harbor lines upon the “co¬ 
existing rights” of the Government on the one hand and 
of the owmer of the submerged soil on the other. The 
Attorney General says: 

“Of course, the question might be different if 
the private owmer had actually filled in, thereby 
physically removing his land from the body of the 
river and making it a part of the upland. But 
here w’e have no change; the w^ater remains, and 
the soil beneath is still a part of the bed of a 
navigable stream.” 

All through his opinion he recognizes the right of the 
owmer to fill. 

Counsel below’ has argued that the riparian owmer has 
such right until the state actually fills. 

While the decisions as pointed out by Mr. Tilling- 
hast (Infra) are much at variance, w’e are imbued with 
the idea that right and reason seem to be so strongly on 
the side of the riparian owmer. Land abutting navi¬ 
gable w ater is generally more valuable than agricultural 
land. It has a value that has been recognized from time 
immemorial. It is fair to assume that this land was 
bought because it was on the water front. It is fair to 
assume if that front is lost the decrease in value will be 
considerable. We do not contend that the land was not 
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acquired subject to the usual and recognized rights of the 
sovereign; but we insist that such rights are confined to 
improving navigation, which was accomplished when 
the channel was defined, deepened and fortified. Can 
that mean, however, that because the work has been 
prosecuted, the Government had the right to make land, 
attach it to the land of plaintiff at high-water mark, 
claim title and then lease it to an outsider for agricul¬ 
tural purposes? The deeds to plaintiff read to high-water 
mark on the river. The old line of high-water mark has 
been obliterated. No survev could now be made that could 
define the land covered by the original deeds. The high- 

water mark is now defined bv the sea wall. Where does 

«/ 

plaintiff's property end and where does that the defend¬ 
ants have sought to release, begin? The law has been 
laid down by the Supreme Court that the right to acces¬ 
sions does not rest upon title to the river bed. It has 
there been further laid down that the high-water mark 
is not permanent, but fluctuates and follows the shore 
line. 

THE MORRIS CASE. 

The Court seems to have placed reliance upon the 
Morris case as precluding appellant's claim. The ma¬ 
jority opinion in the Morris case was based upon the 
existence of Water Street and there was no question of 
the extent of riparian rights to be decided. 

The Court there quoted from the case of Potomac 
Steamboat Co. vs. Upper Potomac S. B. Company (Su¬ 
pra), and gave its sanction to the finding in that case: 
that the transaction betw'een Notley Young and the 
Public Authorities as evidenced by the documents and 
circumstances * .* ♦ was equivalent in its relation 
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to conveyance by him to the United States in fee simple 
of all of his land described * ♦ * leaving in the 

United States an estate in fee simple, absolute for all 
purposes, in the strip of land described as Water Street, 
intervening between the line of the squares as laid out 
and the Potomac River, (p. 268.) 

In passing upon the claim of the heirs of Robert Peter, 
the court said: ^^Robert Peter was one of the signers of 
the agi*eement of March 13, 1791, hereinbefore men¬ 
tioned, and the terms of his conveyances to Bell and 
Ghantt were substantiallv similar to those used in the 
convevance of David Burns and Notlev Young. There- 

Mr ^ 

fore, passed by this deed to the trustees his entire title 
to the mainland and all his riparian rights appurtenant 
thereto.” 

Nowhere in the majority opinion is it denied that 
owners of property abutting the river were entitled to 
riparian rights in the District of Columbia. Mr. Justice 
White stated in the strong dissenting opinion, written 
bv him and concurred in bv Justice Peckham, as follows: 
“It is conceded that at the time the city was located on 
the territory thus selected that the owmers of all the ■ 
farming land fronting on the river were entitled under 
the law of ^laryland to riparian privileges as pertinent 
to their ownership.” (p. 297.) WTiile the quotation is 
from the dissenting opinion, that portion of the opinion 
enters no dissent to anything stated in the majority 
opinion but, in fact, says that is conceded, etc” 

It should be at all times remembered that the deed 
from Notley Young to the trustees did not include prop¬ 
erty on the. other side of the Eastern Branch. 
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THE SAGE CASE. 

(Counsel for the Government insisted below that the 
Sage case is determinative of appellant’s rights. This 
conclusion would seem to be fully met by the finding of 
the same court in the ‘^Speedway Case” (Matter of* the 
City of New York, 168 N. Y. 134), in wliich it was de¬ 
cided that the construction on the tidewav of the Harlem 
Ixiver of a speedway was not such an exercise by the 
trustee of its reserved power as trustee for the public in 
the tideway and the waters beyond, to make improve¬ 
ments for the benefit of navigation. 

In referring to the Sage Case the Court said that case 
held that the right existed to improve navigation for 
the general public by establishing a bulkhead line and 
building a seawall in front of the plaintiff’s lands, even 
though it might injuriously affect his private rights. 
This decision was based upon the broad principle that 
^‘the purpose for which the supreme authority holds the 
title to lands under tide water is inconsistent with the 
power to grant any easement or right to those lands that 
will prevent it, when the necessities of commerce de¬ 
mand.” 

Appellant in the Specidway Case while conceding the 
right of the state to make improvements for the benefit 
of navigation, without compensation to riparian pro¬ 
prietors for invasion of their private rights, contended 
that the “Speedway” is not an exercise of that right and 
that, therefore, his riparian rights can not be taken or 
destroyed without due compensation. This contention 
was sustained .by the Court in the following words: 

“The relative rights of the parties under the 
common law may therefore be stated as follows: 
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‘The owner of uplands abutting upon a navigable 
river where the tide ebbs and flows, takes title 
oiilv to hijjli-water mark. While he does not ovui 
the tidewav, or the lands under water bevond the 
same, he has the easement of passage and the 
. ti-ansportation of merchandise, to and fro, be¬ 
tween the navigable water and his land. * ♦ ♦ 

These privileges are absolute property rights as 
against all but the state. The state holds the title 

in fee in the tidewav and to the lands under water 

%/ 

beyond the same, as trustees for the public in its 
organized capacity. As such trustee and in the 
exercise of its governmental functions it mav im- 
prove the tideway or the adjacent waters for the 
benefit of navigation, even to the detriment of 
abutting upland owners and without compensa¬ 
tion to them.' Does this principle,’' continues 
the Court, “of implied or reserved power extend 
to any public use of the tideway or the waters be¬ 
yond the same for purposes not related to, or con¬ 
nected with, navigation and commerce? The very 
implication of tlie trust upon which the state 
holds the tideway and tidewaters shows the defi¬ 
nite purpose for which it was created. If the 
state mav use the water wavs for anv purpose 
whatsoever, then it is no longer a trustee, but an. 
irresponsible autocrat. If it may erect upon our 
tidewaters any kind of structure that may be sug¬ 
gested by the whim or caprice of those who hap¬ 
pen to be in power, it will be possible to destroy 
navigation and commerce by the very means de- 
^signed for their preservation and improvement.” 
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CASE OF 

HOME FOR AGED WOMEN VS. COMMONWEALTH. 

Counsel below relied strongly on Home for Aged 
Women vs. Commonwealth (202 Mass. 422) ; Shively vs. 
Bowlby (152 U. S. 1), and Cobb vs. Lincoln Park Com¬ 
missioners (202 Ill. 427). In the latter case it was 
stated that the two recent decisions of the United States 
Supreme Court upon this subject, the Illinois Central . 
R. K. Co. vs. Illinois, and Shivelv vs. Bowlbv, were said 
to be in conflict with each other. Mr. Tillinghast, in 
his able article on tide-flowed lands (18 Harvard Law 
Review 341, at page 360), states: 

“The explanation of the apparent conflict ap¬ 
pears to be simple. Shively vs. Bowlby was a writ 
of error to the Supreme Court of Oregon and the 
Court, as usual, in cases involving title to real 
property, applied the law of Oregon as declared by 
the highest court. The Illinois Railroad- case, on 
the other hand, was an appeal in equity from the 
Federal Circuit Court for the Northern District 
of Illinois, and the Supreme Court of Illinois had 
not apparently determined the law of the state - 
at that time, so that Court was free to ascertain 
and apply the common law.’’ 

The author discusses many of the cases used by de¬ 
fendant’s counsel and comments that the law of Massa¬ 
chusetts has been founded upon early grants of soil un¬ 
der water, as in New York. He discusses fully the rights 
of the riparian owners to wharf and fill out as pro¬ 
nounced by the common law of England. As to Mary¬ 
land, he says: 
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‘‘Maryland was also a proprietory province, bnt 
apparently there never were any early Colonial 
j^rants of soil under water as in Massachusetts 
and New York. It is not, however, easy to de¬ 
termine just what is the law of Maryland. Its 
<<)urts apparently declare the theoretical right 
of the state to make grants to such soil, but, at the 
same time, the riparian owners appear to have 
large and substantial rights of wharfing and fill¬ 
ing, at least in Baltimore, by a Colonial act of 
1745, if not before.’^ 

^Ve think, however, since the decision in Potomac S. 
B. Co. vs. Upper Pot. S. B. Co. (109 U. S. 672), it must 
be held that the rights of the riparian owmer in the 
Potomac river were those that existed at common law, 
and the question is no longer open. 

CASE OF COBB VS. LINCOLN PARK COMM. 

In Cobb vs. Lincoln Park Comm. (202 Ill., 427) the 
plaintiff sought an injunction to prevent defendant from 
interfering with him in building a wharf. He owned 
land abutting Lake Michigan, and claimed the right 
to wharf out to deep water. The title to the submerged 
land was in the defendant by virtue of an act of the 
legislature. It was held that the title of the owner of 
submerged lands is not burdened with an easement in 
favor of the owner of the adjoining upland to build 
wharves out to navigable water. 

That case is vastlv different from the case' at bar. 
It followed the right of the legislature, in so far as the 
public* was concerned, to grant land under the water, 
as had been recognized by the Illinois courts. The 
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editor of L. R. A., in his note reporting the case (63 
L. R. A., 264), states that it is the first case directly 
deciding the right of the state to gi*ant tide land so as 
to destroy the wharfage right of the shore owner, and 
proceeds to express regret that the court did not con¬ 
sider the rights of the shore owner as against the state 
a little more fully. The editor cites Madison vs. Mayers 
(40 L. R. A., 635), to the effect that the great weight 
of authoritv is, that the shore owner has a right to wharf 
out to a point of navigability. The note recites that in 
England, where the title to the bed of the water was in 
the King, the wharfage right was a source of revenue 
to him, so that individuals were not permitted to place 
a wharf on his land without his permission and upon . 
making his required compensation. When, however, 
the States succeeded to the King’s title, they took title 
to the land under water for the common use of their 
citizens. The primary use of such land is to further 
navigation interests. Wharves and piers are as neces¬ 
sary to navigation as are the ships themselves; and 
since the riparian owner is the only one who is in posi¬ 
tion to construct them, the state must hold the land sub¬ 
ject to his right to make that use of the common prop- 
ery in furtherance of navigation, and he can not be 
deprived of that right unless its exercise would be detri¬ 
mental to the more general public right of navigation. 

* * * the state has no authority to grant a portion 

of the bed of a navigable body of water for the purpose 
of filling it up and converting it into a park, vdthout 
making compensation for the rights of the shore owner 
which will thereby be destroyed; and, under the doctrine, 
that the shore owner has, because of his situation, a right 
to make use of the common property for the erection of 
wharves to deep water, the right must be taken into 
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coiisideratioii in fixing his compensation. The editor 
then draws attention to the fact that the opinion w’ould 
have been more satisfactory if the court had considered 
the effect of the extinguishment of the private right of 
the King when the state took title to the property, and 
whether or not the King ever had any right to make a 
gi*ant which would enable the grantee to interfere with 
the wharfing rights of the shore owner. The King’s 
riglit to compensation for the erection of wharves be- 
longeil to liim solely as a branch of his prerogative, and as 
a part of the revenue of the Crown, and he is not permit¬ 
ted to part with this prerogative right so as it could be 
exercised l)y private persons. When this right is laid 
aside and the rights of the King as representative of 
t])e public, which is the position now accepted by the 
states, are considered, he has no right to interfere 
with the wharf unless it is a public nuisance; and it 
would seeiii that now the sole limitation upon the wharf¬ 
age right of the riparian owner is that it should not con¬ 
stitute a nuisance, and that the state can not make a 
gT*ant to any individual which will enable the grantee 
to interfere with the riparian wharfage right unless 
that right is extinguished by the power of eminent do¬ 
main.” (Quoting Farnham, Waters, Par. 112 et seq.) 

The note then refers to R. 1. Motor Car Co. vs. Provi¬ 
dence (cited on page 3() of our brief below), as bearing 
upon the (]uestion, and recently holding that the rights of 
the state to the bed of public waters are held in trust for 
the benefits of the inhabitants and not as a private pro¬ 
prietor, and that the only rights of the public are the 
rights of passage, navigation and fishing and that subject 
to these rights the riparian owner has a right to wharf 
out and that no grants can be made which will interfere 
with this right. 
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In ouf case it will scarcely be argued that the right to 
lease does not involve a right to grant. If the right to 
lease exists the right to sell is but another step. The 
erection of the fence on the fill was but a lesser appro¬ 
priation. 

We cannot leave the Cobb case without quoting from 
the concluding words of the opinion: 

“We are further strengthened in this view by 
Par. 11 of the Act of Congress of 1899, which au¬ 
thorized the Secretarv of War to establish harbor 

•/ 

lines, beyond which no piers, wharves, bulkheads, 

or other works shall be extended. * * * When 

harbor lines are established, no permit or license 

from the Secretarv is necessarv to build a wharf 

«/ 

not extending bevond such lines. It certainlv 
cannot be said that because the statute does not 
make a license necessary in such a case, a ripar¬ 
ian owner can build his wharf within the harbor 
lines, in a state where the right to wharf out is 
not recognized, without the consent of the owner 
of the submerged land. The fixing of harbor lines 
is onlv a finding bv an officer of the Government 
that erections within such lines will not injure or 
interfere with navigation. If parties chose to 
build within such liarbor lines, the general gov¬ 
ernment will not interfere. It is not a declaration 
touching the rights of the owners of the sub¬ 
merged lands in the harbor. When harbor lines 
are not established, or beyond established harbor 
lines, the permission of the general government is 
necessary. But such permission is not given to 
override the rights of the owners of the submerged 
lands:” 
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This quotation alone distinguishes that case as an au¬ 
thority applicable here. The Maryland law is all to the 
effect that there may not be a separate and distinct own¬ 
ership in the submerged lands from that of the riparian 
owner. 

In Illinois the law is otherwise—State vs. Korrer, 127 
Minn. 60, Annotated in L. K. A. 1916c, 139. 

CONCLUSION. 

The Maryland act of cession provided that nothing 
in that act should be construed as to vest in the United 
States any right of property in the soil so as to affect the 
rights of individuals thereunder^^therwise then the^ 
same shall, or may be, transferred tCF such individuals^^ 
the Ignited States. (Act Md. 1791, c. 45, approved in 
Shoemaker vs. U. S., 147 U. S. 282.) 

It may be assumed that the plaintiff had every right to 
believe that its rights to the river front property would 
not be needlessly impaired. It is inconceivable that 
Maryland, before the cession, would have undertaken to 
appropriate the submerged land in front of plaintiff^s 
property without due regard to the rights of the riparian 
owner. The Government of the United States has no 
greater right. If the Government has that right it would 
seem that there is nothing to prevent the building by it 
of retaining walls outside of all water front property on 
navigable rivers and seashore, fill in the space between 
those walls and high-water mark and appropriate the re¬ 
claimed area for any purposes that it may see fit. 

With all deference we respectfully submit the decree 
of the court below should be reversed. 

John C. Gittings, 

Justin Morrill Chamberlin, 

September 8,1916. 
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PLAINTIFF'S BRIEF ON DEFENDANTS^ MOTION 
TO QUASH SERVICE OF PROCESS AGAINST 
CERTAIN DEFENDANTS AND TO DISMISS 
THE BILL. 

The bill is in eciuity to remove clouds alleged to liave 
been cast upon the title of plaintiff to reclaimed lands 
bordering- on the eastern side of the Anacostia River 
near Giesboro Point. The defendants are one Martin, 
to whom it is stated the lands have been unlawfullv 

•y 

leased, and the others named are officials and officers of 
the United States. 

I. 

Two motions are before the Court; one made undei^ 
special appearance to quash the service of the sub- 
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poena against certain defendants, officers of the U. S., 
to wit, Lindlev M. Garrison, Secretary of War; Henry 
L. Breckenridge, AssisUint Secretary of War, and 
General Kingman, Chief of Engineers, on the ground 
that they are sought to be “sued and seryed w^tli 
process in tlieir official capacities and in the exercise 
of their official functions as officers and representatiyes 
of the r. S. in respect to the title and estate of the U. S. 
to land owned and possessed by the IT. S.'* 

The other motion, made on general appearance by the 
defendant Martin, contains three grounds why the bill 
should be dismissed for want of jurisdiction and six 
grounds why it should be dismissed for want of equity. 
Tlie reasons giyen by the defendant Martin for dismissal 
for want of jurisdiction embrace those urged by the other 
defendants wliy the bill should be dismissed as against 
them. 

It is difficult to appreciate how it can be successfully 
contended that the suit is one against the U. S. The 
defendant Martin is in no wise connected with the 
Goyernment or a representatiye of the U. S. in any 
capacity. The lease sought to be annulled is a lease 
made ! . • i . . to him and the action seeks the can¬ 
cellation of that lease and to restrain him from taking 
possession. 

When idaintilf is in possession the defendant can not 
defeat the action by showing an outstanding paramount 
right or title in a third person. (32 Cyc., 1343.) Nor 
can he set up an outstanding title in the U. S. (Ibid, 
citing Wilson ys. Madison, 55 Cal., 5.) 

So far as the other defendants are concerned, they are 
sought to be enjoined from the performance of acts, 
alleged to be unlawful. For years it was contended bv 
the heads of departments and officers of the Federal 
Goyernment that suits against them indiyidually were 
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suits against the Government, and that decrees against 
them controlling the performance of their official duties 
were interferences bv the judiciary with a coordinate 
branch of the Government. This question was long 
since settled by numerous decisions of the Supreme 
Court of the U. S. and the local courts. 

Lawful acts of the officers of the States and the Fed¬ 
eral Government can in no wise be controlled bv the 

«/ 

courts, but if there is positive duty resting upon those 
officials to do or not to do a particular thing, they are 
no more immune tlian other individuals from the com¬ 
pelling or restraining arm of the Courts. Wliether com¬ 
pulsory process will or will not issue, depends in no 
wise upon the character of the defendant or the position 
he holds, whether as an official of a municipality. State 
or the S., but solely upon the act sought to be con¬ 
trolled. The question always is: Has the defendant a 
positive duty to do or not to do the act, or is his perform¬ 
ance of the act one involving discretion? 

The bill alleges that these officials of the Federal 
Government have done unlawful acts which the Court 
is asked to undo. They have come upon plaintiff’s land 
and unlawfully erected a fence, thus casting a cloud 
upon plaintiff's title, and the Court is asked to compel 
them to remove the fence. (K. K. vs. Oyler, 60 Ind., 384. ) 
Thev have done a further unlawful act in executing a 
lease to the defendant Martin, thus constituting a 
further cloud upon plaintiff’s title, which unlawful act 
the Court is asked to undo. Their official duties in no 
wise call upon them to do the acts complained of, there¬ 
fore their actions were in no wise ministerial, nor did 
such duties call for the exercise of discretion, but were 
clearly ultra vires. If this be evidenced, the suit is cer- 
tainly not one in substance against the U. S., and the 
defendants in their official capacities are clearly within 
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the jurisdiction of this Court, and their actions subject 
to its review. Noble (Secretary of Interior) vs. Union 
Kiver Lo<xjj:ini»: K. ll. Co., 147 U. S., 172, frequently cited 
in analoixous situation, was a bill in equity enjoining 
tlie Secretarv and the Coininissioner of the (leneral Land 

«L 

Office from executing certain orders revoking the ap¬ 
proval of ])laintilUs maps for right of way over public 
land, also from molesting the plaintiff from enjoyment of 
such right of wav. 31 r. Justice Rrown, in delivering the 
Court's opinion, after stating that the case involved the 
])ower of the ("ourt to enjoin the head of the Depart¬ 
ment, and citing a long line of precedents establishing 
the distinction between acts of official judgment or dis¬ 
cretion and thos(^ which are purely ministerial with 
respect to the form, there exists and can exist no power 
to control the executive discretion, however erroneous 
its exercise may seem to have been, but with respect to 
ministerial duties an act, or refusal to act, is, or may 
make it, subject to review by the Courts. To use his own 
words: 


‘•IVe have no doubt the principles of these de- 
<*isions apply to the case Avherein it is contended 
that the act of the head of a department, under 
anv view that mav be taken of the facts that were 
laid before him, was ultra vires, and beyond the 
scope of his authority. If he has no power at all 
to do the act complained of, he is as much subject 
to an injunction as he would be to a mandamus, 
if he refuses to do the act which the law plainly 
required him to do.'' (Pp. 171-172.) 

Later cavses in the Supreme Court of the U. S. have 
not departed from the doctrine and the Court of Appeals 
of this District said the same thing in Donaldson vs. 
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Wright (Coininissioner of Labor), 7 App. D. C., 60, and 
U. S. ex rel. Edwards vs. Root (Sec'y of War), 22 App. 
D. C., 419, 429, 430. 

In Smith vs. Reynolds, 9 App. I). (\, 261, in which an 
injunction was sought to be obtained to restrain the 
Secretary of Interior and Commissioner of the General 
Land Oltice, it was held that the allegations contained 
in the bill presented clearly acts which were remedial by 
injunction. The Court, si)eaking through Chief Justice 
Alvey, used the following words in its opinion: 

“There would seem to be no (luestion of the 
])ower and jurisdiction of the Courts to restrain 
those acting or attempting to act for and in be¬ 
half of the Land Department of the Government 
from doing anything that would lessen the quan¬ 
tity or detract from the value of the laud granted, 
or that would obstruct in any manner the full 
(uijoyment thereof. The i)roposed action of the 
Land Department is purely ultra vires. There is 
no official judgment or discretion required to be 
exercised by those representing the defendant 
and no fact recjuired to be investigated and deter¬ 
mined by them, with respect to the rights of com¬ 
plainants. In such case it has been repeatedly 
held that an injunction may issue. If the head 
of a department has no power at all to do the 
act complained of, he is as much subject to an 
injunction as he would be to a mandamus if he 
refused to do an act which the law plainly re- 
(juired of him.” 

* 

This decision was reversed by the Supreme Court of 
the U. S. in 166 U. S., 717, for want of proper parties 

under the authority of Warner Valiev Stock Co. vs. 

«/ 
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Smith (Secretary of Interior), 165 U. S., 28. In Warner 
Valiev Stock Co. vs. Smith, the Secretarv of Interior 
vacateil his office (lnrini>- the pendency of the appeal, by 
reason of which it was held that the action abated. There 
is no such question here. 

The fact must not be overlooked that the present 
action is one for the removal of clouds illegally cast upon 
plaintiff's title and therefore the burden is upon us to 
e.stablish that such company has a perfect legal or equit¬ 
able title, without reference to, and regardless of, 
whether defendant's title be valid or invalid. A finding 
on the issues raised bv a denial of the allejrations of the 
complaint upon the coming in of defendant's answer and 
the taking of testimony if adverse to the plaintiff*, would 
be sufficient without finding defendant's title. *32 Cvc., 
1369, 1376, 1381.) 

The Supreme Court of the C. S. has said that an action 
to have such an instrument as the lease to Martin de¬ 
clared void, the judgment would be one in personam 
merely and clearly not a judgment in rcm establishing a 
title to lan<l, but restrains the defendant from asserting 
his claim and directing him to deliver up his deed for 
(*ancelIation. 

Hart vs. Sansom, 110 U. S., 151, 155. 

Clearly the bill must be retained if only for the pur¬ 
pose of adjudicating the validity of the lease to Martin. 

Coming now to the argument of counsel for the defen¬ 
dants that because the title is in the XT. S. the suit be¬ 
comes one against the U. S. and its immunitv from suit 
should be invoked. 

Extensive dissertations upon the subject will be 
found in the case notes to L. & N. R. R. Co. vs. Burr, 44 
L. R. A. (X. S.), 189; Weyler vs. Gibson, 110 Md., 636, 
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17 Aun. Cas., 731, and to La. vs. Garfield, 211 U. S., 70, 
in 53 L. ed., 92. 

Numerous decisions of the Courts undoing the unlaw¬ 
ful invasion of property rights by officers of the U. S. 
acting ill behalf of the Government have been announced 
bv the Courts. 

Scranton vs. Wheeler, 179 U. S., 141, is closely allied 

« 

in its facts to tlie present case. There the suit was filed 
by a riparian oAvner against an officer of the U. S. for an 
interference with his riparian rights. The defendant, 
the superintendent of the property, was in possession 
and exclusive <*ontrol as an officer and agent of the U. S. 
and .not otherwise. The defense, similar to that here, 
was tliat tlie property, the title and possession of which 
were the subjects of litigation, was and for many years 
had been in the possession of the IT. S. through its 
officers and agents, and that it was held for public uses 
in connection witli commerce and navigation; that the 
nominal defendant liad no personal interest in the mat¬ 
ter; that his physical possession of the premises was in 
his official capacity and in law the possession of the 
U. S.; that the U. S. had always held title to the land 
and now holds jiossession under its claim of title; that 
the action was one in etfect against the U. S. Govern¬ 
ment, Avliich in its soA’ereign capacity could not be sued. 
In the Supreme Court of Michigan the action of the 
trial court in dire(*ting a verdict for defendant was as¬ 
signed as error. That Court, all justices concurring, 
Iield the action was not one against the U. S., saying: 
“When one in the actual possession of property defends 
his right of possession upon the ground that the Gov¬ 
ernment, State or National, has placed him in posses¬ 
sion, he must show that the right of the Government 
is paramount to the right of the plaintiff or judgment 
will go against him.-' Citing Tindall a’s. Wesley, 167 
U. S., 204. 


Mr. JiistiiH* Harlan, in deliviTing the opinion of the 
(Nairt, used the follo\vini»- laniiuajie: 

“The Sii])rein(‘ ('oiirt of the State eorreetly held 
that the trial court erred in directini»- a verdict 
for the defendant upon the j*Tound that a judi*- 
nient against him would in le<*al effect he a judji- 
meiit aiiainst the V. S. It is true that the de¬ 
fendant, Wheeler, insisted that the action of 
which the i)laintiff‘ complained was taken by him 

under authority of the V. S. But this fact was 

• • 

not sufficient to d(‘feat the suit. If the plaintiff' 
was (‘iititled to access from his land to navii*able 
water, and if the defendant stood in the way of 
his eiijoyiiiii- that rii*ht, tlum the court was under 
a duty to impiire whether the defendant had or 

could have anv authority in law to do what he 

• • 

had done, and the suit was not to be deemed one 
ai>ainst tin* V. S. because^ in the consideration of 
that (piestion it would become necessitry to ascer¬ 
tain whether the defendant could constitutionally 

m. 

acipiire from the V. S. authority to obstruct the 
])laintiff'*s access to iiavij^able water in front of 
his land.*’ 

(.'itiiyc: Timlall vs. Wesley «supra ) as a suit to recover 
real property held by the defendants, as they insisted, in 
their capacities as officers of the State and only for the 
State, where it was sitid: ‘‘The 11th Amendment "ives 

no immunity to officers or a<i:ents of a State in withhold- 

# 

in^ the property of a citizen without authority of law.'* 
In the masterful opinion, Mr. Justice Harlan, in dis¬ 
posing of defendant's contentions that the suit was one 
against the State, said; 

‘AVhether the one or the other party is entitled 
in law to posession is a judicial, not an executive 
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or legislative, question. It does not cease to be 
a judicial question because the defendant claims 
that the right of possession is in the Government, 
of which he is an officer or agent.^^ 

Is the language there used not entirely pertinent to 
the situation here? Is not the question to be answered 
in the case at bar the same as was asked there; viz: Had 
the defendants (Garrison, Breckinridge and Kingman) 
or could thev have anv authoritv in law to lease the 
reclaimed land to Martin or to enter upon it to erect 
the fence? The answer to the inquiry would leave the 
U. S. in the identical position in which it. was left in 
Scranton vs. Wheeler. It was not there, nor here, a 
party to the suit, would not be concluded by the judg¬ 
ment, and not having submitted its rights to the deter¬ 
mination of the court, it will be open to the Government 
to bring any action that may be approi^riate to establish 
and protect whatever claim it has to the premises in 
dispute. ^^Its claim, if it means to assert one, will thus 
be brought to the test of the law as administered bv 
tribunals ordained to determine controverted rights of 
property; and the record in this case will not be evidence 
against it for any purpose touching the merits of its 
claim.'' (Mr. Justice Harlan, p. 153.) 

It is respectfully urged that that terse expression of 

law is also applicable to the situation here and should 

relieve vour honor from anv concern whether the consid- 
«/ 

eration of the right of certain defendants to lease the 
land to Martin, or the right to erect a fence thereon, 
would disclose the title to be in the plaintiff. 

The case of U. S. vs. Lee, 106 U. S. (16 Otto), 196, also 
treats fully the objection made by defendants here that 
the suit being in reality a suit against the U. S. the de- 
fendants can not be sued in their official capacity. That 
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<-ase lield that the doctrine that the U. S. can not be 
.sued as principal defendant in any court whatever, 
except where Congress has provided for such suit, is 
limited to suit against the U. S. directlv and bv name, 
and can not be successfully pleaded in favor of the 
officers and agents of the U. S. when sued by private 
persons for ])roperty in their possession as such officers 
and agents. 

In such cases a Court of competent jurisdiction over 
the parties before it may inquire into lawfulness of the 
possession of the U. IS. as held by such officers or agents 
and give judgment according to that inquiry. The action 
in that case was originallv commenced in the Circuit 
Court of Alex. County, Va., to recover possession of a 
2 )arcel of land of about 1,100 acres, known as Arlington 
Estate. The action was in ejectment. 

The Court there, in an elaborate opinion by Mr. Jus¬ 
tice Miller, reviews the earlier authorities and states 
that: 

‘‘2so man in this countrv is so high that he is 
above the law. No officer of the law may set that 
law at defiance, with impunity. All the officers 
of the Government, from the highest to the lowest, 

are creatures of the law and are bound to obev it.’’ 

«/ 

The lawfulness of possession and the right or title of 
the IT. S. to the property it was there held to be proper 
.subject matter for adjudication by a court of competent 
jurisdiction. 

The opinion concludes with these words: 

‘‘Another consideration is, that since the U. S. 
can not be made a defendant to a suit concerning 
its property, and no judgment in any suit against 
an individual who has possession or control of such 
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property can bind or conclude the Government, 
as is decided by this court in the case of Carr vs, 
U. S., already referred to, the Government is 
always at liberty, notwithstanding any such judg¬ 
ment, to avail itself of all the remedies which 
the law allows to every person, natural or arti¬ 
ficial, for the vindication and assertion of its 
rights. Hence, taking the present case as an 
illustration, the U. S. may proceed by a bill in 
chancery to quiet its title, in aid of which, if a 
proper case is made, a writ of injunction may be 
obtained. Or it may bring an action of ejectment, 
in which, on a direct issue between the U. S. as 
plaintiff, and the present plaintiff as defendant, 
the title of the U. S. could be judicially deter¬ 
mined. Or, if satisfied that its title has been 
shown to be invalid, and it still desires to use 
the property or any part of it, for the purpose to 
which it is now devoted, it may purchase such 
property by fair negotiation, or condemn it by a 
judicial proceeding, in which a just compensation 
shall be ascertained and paid, according to the 
Constitution.-- 

In Wells vs. Nickles, 104 U. S., 444 (26 L. Ed.,-825) 
it was held that a person claiming to be the owner of 
timber seized by timber agents as belonging to the U. S., 
may bring suit against such agents to obtain an in¬ 
junction to prevent them from selling the property and 
for determination of their right to do it. 

Suppose that the defendant Martin were in possession, 
or if not he, the defendant, the Chief of Engineers, or 
either of the other defendants, and this suit had been 
filed in ejectment. Could the mere suggestion that the 
defendants hold for the Government oust the inquiry? 
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The bill alleges that they are not in possession, but are 
seeking to do an illegal act. Would the suggestion have 
any greater force to oust the inquiry? U. S. vs. Lee 
answers both questions. 

The bill undeniably alleges that plaintiff is in pos¬ 
session. The motion to dismiss must be taken as conced¬ 
ing that fact. A possession of the U. S. which protects 
its property from the process of the Courts must be an 
actual possession (U. S. vs. Douglas (The Davis), 10 
Wail., 15; 19 L. Ed., 895). 

In the recent case of Phila. Co. vs. Stimson (Secw of 
War), 223 U. S., 605, in which a bill was filed to set 
aside certain harbor lines in the harbor of Pittsburgh, 
in answering the (*ontention of defendant that the suit 
was virtuallv against the U. S., Mr. Justice Hughes 
said (p. 619): 

. ‘‘If the conduct of the defendant constitutes an 
unwarrantable interference with property of the 
complainant, its resort to equity for protection is 
not to be defeated upon the ground that the suit 
is one against the U. S. The exemption of the 
U. S. from suit does not prot^*t its officers from 
personal liability to persons whose rights of prop¬ 
erty they have wrongfully invaded.’^ (Citing 
Little vs. Barreme, 2 Cranch., 170; U. S. vs. Lee, 
106 U. S., 196; Belknap vs. Schild, 161 U. S., 10; 
Tindall vs. Wesley, 167 U. S., 204, and Scranton 
vs. AYheeler, 179 U. S., 1411.) And in case of an 
inqidn/ threatened hy his illegal action, the 
officer <*an not claim immunity from injunction 
process. The principle has frequently been ap¬ 
plied with respect to State officers and is equally 
applicable to a Federal officer acting in excess 
of his authority or under an authority not validly 
conferred. 
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‘‘The complainant did not ask the court to in¬ 
terfere with the official discretion of the Secretary 

•/ 

of War, hut challenged his anthorifjj to do the 
thi)tgs of which comi)laint was made.” 

■ Davis vs. Gray, Ki Wall., 203, also sustains plaintiff's 
position. Injunctions against public officers: See 
Vol. 10 Enc. Sup. Ct. Rep., 395; Lane vs. Watts, 
41 App. I). C., 139, affirmed by the Supreme 

C^ourt of the U. S. June 22, 1914; 234 U. S., 525, the 
latest case passing upon the subject of suits against 
Federal officers as being suits against the U.. S. deter¬ 
mined adversely to the Government the same points 
advanced here. The subject matter of that suit was to 
restrain the Secretary of the Interior, in his official 
<*apacity, from doing under the color of his office an 
illegal act which would cast a cloud upon plaintiff's title. 
The crux of the case was stated by the Supreme Court 
to be whether the title to lands passed out of the U. S. 

The Government's claim to ownership of the made 
land is based upon its assertion of a fee simple title to 
the river bed. This claim is made regardless of the fact 
that the reclaimed area was made behind a sea wall and 
that it is contiguous to and forms an integral part of the 
land of a riparian owner. Had such made land been 
formed in another portion of the river, outside of the • 
sea wall and awav from the littoral owner, there would 
be merit in that claim. 

Passing over the question whether the Government 
has an absolute fee simple title in the bed of the river, 
or onW such qualified title thereto as exists usually in 
the sovereign, plaintiff asserts argumentatively that even 
though the U. S. may have had such unqualified title 
in fee simple in the river bed by reason of the change 
of character of the area from river bed to firm land, the 
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Government relin<iuisbed its title and the title thereto 
passes! from the Government to plaintiff. The plaintiff 
has a right in the present controversy to have that ques¬ 
tion determined. Counsel for the Government in sup¬ 
port of its motion to dismiss the bill says no; and urges 
the same objections as were raised by the demurrer in 
Lane vs. Watts, viz: 

1. The real purpose of the suit is to recover certain 
real estate bv trial of the legal title thereto and that the 
relief, if any, plaintiff's are entitled to is at law. 

2. If the legal title to the land has not passed to 
plaintiffs it is still in the U. S., which it is not shown has 
consented to this suit, and the court in such event is 
without jurisdiction. 

3. On the face of the bill it is impossible to grant the 
pm^’ers of plaintiff without deciding whether the title is 
still in the U. S. 

4. The determination of the suit therefore affects the 

% 

U. S. and they are real and indispensable parties in in¬ 
terest and have not consented to be sued. 

All of these objections were there decided against the 

Government by the overruling of the demurrer by Mr. 
# _ * 

Justice Barnard in the first instance, then by the Court 
of Appeals in sustaining that action and then conclu¬ 
sively by the Supreme Court of the U. S. on appeal, 
where that exalted Court, after stating “Y//c facts involve 
the title to lands'* (p. 525), says: “The suit is one to 
restrain the appellants (the Secretary of the Interior 
and the Commissioner of the General Land Office, 
officially) from an illegal act under color of their office 
tchick will cast a cloud upon the title of appellees (p. 
450) and “This disposes of the contentions of appellants 
that this is a suit against the U. S. or one for recovery 
of land merely, or that there is a defect of parties.** 
Referring to the brief filed in the Court of Appeals we 
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find this earnest statement by counsel for the Govern¬ 
ment: “With this history, how can a court, without 
usurping a jurisdiction not granted it by an act of Con¬ 
gress, adjudicate the title of the U. S. behind its back, 
under guise of merely entertaining a suit against certain 
officers of the Federal Government?^' In support of that 
position counsel there, as here, relied upon Minn. vs. 
Hitchcock (1S5 U. S., 373), and Oregon vs. Hitchcock 
(202 U. S., GO), and La. vs. Garfield (211 U. S., 70). “In 
the La. case, as in the Oregon case, the Supreme Court 
determined to try the issue without affording the U. S. 
a chance to be heard,'- say counsel further in their brief. 
“That was a suit against'the Secretary, so is this. That 
was a suit to establish title, so is this. That was a suit 
(the La. case) to prevent other disposition of the lands 
claimed by plaintiffs, so is this. That was a case where 
questions of law and fact existed whether the U. S. still 
owned the land, so is this. That was a case where the 
U. S. was a necessary .party; without whom the court 
had no jurisdiction to try the questions involved: so is 
this.” 

Note the exact analogy between the argument there 
and contentions of the Government here. The elaborate 
brief of counsel in conclusion stated the Government's 
position to be that “The Court's decree is an adjudica¬ 
tion of title. Appellants claimed that title was still in 
the U. S. Appellees maintained that title was still in 
them.” 

Leaving the defendant Martin whollv aside for the 
moment and treating the case in the weaker aspect as 
though the Secretarv of War and his assistant had not 
yet leased the land, but had merely threatened to, or 
having leased it, the identity of the lessee were unknown 
to plaintiff, let us repeat the words of Mr. Justice Mc¬ 
Kenna (supra) : “The suit is one to restrain the Secre- 
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Tary of tlie Interior (War) and the Commissioner of the 
(General Land C)ffiee (the Assistant Secretary of War and 
the Chief of En<*ineers) from an illcf/al act under color of 
their office which will cast a cloud upon the title of the 
appellees (i)laiutitT)'' which “disposes of the contention 
of appellants (defendants) that this is a suit against 
rhe U. S. or one for the recovery of land merely.'* 

Th(‘ motion to (|uash the subpoenas and dismiss the 
bill on the liTound that the suit is in effect one atrainst 
th(* United States must be overruled, as its purpose is to 
iirant relief atiainst the tortious acts of the defendants 
in erectinjr a fenc(‘ and to prevent further trespasses to 
land upon and ov(*r which they had no leiral ri^ht nor 
control. See opinion of this honorable trial justice 
rendered ^larch ol, 11)15, in Wells vs. Koper. 

II. 

The iiTounds of defendant Martin's motion for dis- 
missal of the appeal for want of e(iuity will now be con¬ 
sidered in their order. 

First: liecaase the hill does not state ant/ niatter 
entitlincj jdaintiff to the relief prat/ed for or to any 
rrlief in ec/nity. 

Second: Bec^anse the jdaintiff\ if entitled to any relief, 
has a plain, adec/nate and complete remedy at lair. 

These in-ounds for dismissal mav be considered as one. 

The bill recites that plaintiff is in possession of land 
of which it is the owner; that certain clouds have been 
cast upon its title In* defendants by their illegal acts. 

In the early case of Carroll vs. ^afford, 3d How., 441, 
it was held that a court of equity is the proper tribunal 
to prevent any injurious act by a public officer for which 
the law gives no adetjuate redress, or to avoid a multi¬ 
plicity of suits, or to prevent a cloud from being cast 
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over the title. The bill* shows this to be just such a 
case for a,proper application of that doctrine. The plain¬ 
tiff alleges it is the fee simple owner of certain land over 
the title to which clouds are cast bv the defendants. The 

ft/ 

bill alleges the plaintiff to be in possession. It is mani¬ 
fest that the plaintiff is without an adequate remedy at 
law. 

In Allen vs. Hanks, 136 U. S., 311, it was held it is 
not sufficient that the plaintiff have a remedy at law, 
but it must be plain and adequate, or in other words 
as practical and efficient to the ends of justice and its 
prompt administration as a remedy in equity; the Court 
said: 

‘‘When a party has the only or the better legal 
title to land as against that which he wishes to 
put at rest, he may obtain or regain possession by 
an action of ejectment, if he is out of possession; 
and it is reasonable that equity should decline to 
interfere when plaintiff may obtain all the relief 
needed at law. If plaintiff is in possession, then 
as he can bring no action at law, he mav ask a 
Court of Equitv to remove the cloud upon his 
title.^' 

Even though the erection of the fence be deemed a com¬ 
plete ouster, the defendants in forcibly taking possession 
can not defeat an action to quiet title brought by an 
evicted person on the ground that the latter has no ade¬ 
quate remedy by ejectment. 

Stewart vs. May (Md.), IS Am. Eng. Ann. Cas., 
856. 

Bigelow vs. Sanford, 98 Mich., 657. 

17 Enc. PI. & Prac., 317. 
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The bill alleges that Martin is not in possession. If 
the erection of the fence be considered equivalent to pos¬ 
session by the U. S. the plaintiff is clearly without 
remedy at law, as he can not sue the U. S. However, it 
should not pass without notice that the U. S. might 
very easily have brought to issue the question of title 
to this land by filing a suit in ejectment against the 
plaintiff. The law does not compel the plaintiff' to sit 
idly by and wait to be ejected from its land before bring¬ 
ing an action in equity. 

The jurisdiction in an action to quiet title and remove 
clouds does not rest upon arbitrary rules; much depends 
upon the facts of the particular case in the exercise of 
the jurisdiction. 32 Cyc., 1308, 1337. 

And while sjjeaking of a suit to quiet title which can 
not be maintained by plaintiff not in possession against 
a defendant in possession, because there is an adequate 
remedy at law, it was held in Stuart vs. Union Pacific 
R. R. Co. (1910 ), 178 Fed., 753 (affirmed 227 U. S., 342), 
that in exceptional cases the rule does not apply. 

See Logan vs. Ward, 5 L. R. A. (N. S.), 156. 

The plaintiff' not ’being in position to force the Gov¬ 
ernment into a court of law to contest the validitv of 
its title, an equity court has to maintain the bill. 

Whitehouse vs. Jones, 60 W. Va., 680; 12 L. R. 

A. (N. S.), 1, and extensive annotation. 

Third. Because the hill shows, upon its face, that the 
plaintiff has no title to the premises described therein 
and in respect to which it prays that its alleged assumed 
title he quieted. 

Fourth. Because the hill shows, upon its face, that 
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the premises therein described and claimedj being land 
raised upon the bed and shore of the Anacostia River 
beloic high-icater mark^ the title and fee simple estate 
'Whereof were of common right in the U S., are the prop¬ 
erty and estate of the U. S. 

The third and fourth grounds alleged by the defendant 
Martin for the dismissal of the bill may be considered 
together. 

By these assignments the defendant disputes plaintiff's 
title by alleging that the bill shows upon its face that 
the plaintiff has no title, but that the lands are the 
property and estate of the U. S. 

The bill alleges the plaintiff to be the fee simple owner 
of the property, which fact is conceded by the motion to 
dismiss. Ownershij) is an ultimate fact and not a con¬ 
clusion. 17 Enc. PI. & Pr., 329. 

The question of title will be treated further on. 

Fifth. Because the plaintiff had not, prior to exhibit¬ 
ing its bill, established its alleged title at law. 

AVhile at one time a bill to quiet title could not be 
maintained unless the title of the plaintiff had been 
established in several actions at law, the modern rule 
is that it is not necessary that the complainant party 
should have been subjected to several actions of eject¬ 
ment and been successful in them. It is sufficient if he 
is the owner and in possession of the premises, and there 
is an outstanding claim, which, if valid, would affect or 
impair the title of the owner of the particular estate, 
and which apparently and on its face has that effect, 
but which can be shown by extrinsic proof to be invalid. 
The action may, in fact, be appropriately termed an 
action to try title by equitable proceedings, for the party 
in possession, being unable to maintain an action of 
ejectment against one claiming the lands, but out of 
possession, is remediless at law to quiet his title, and 
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can only obtain adequate relief in an equitable proceed¬ 
ing of this kind. The party in possession need not wait 
the pleasure of the adverse claimant to have his rights 
determined. 


(Ti-eentield vs. I". S. Mortgage Co., 133 Fed., 
784, 786. 

In New York the rule requiring the right when in 
doubt, to be established at law as a condition to equit¬ 
able relief is one of discretion rather than of jurisdiction, 
and a court of e(]uity may, in the first instance and not¬ 
withstanding defendant's denial of the plaintilfV title 
to the locus in quo, proceed to adjudicate the question 
and grant equitable relief accordingly. 

Baron vs. Karn, 127 N. V., 224. 

0 

It si^ems too clear for argument that plaintiff has 
never been in a position to establish its title at law. In 
the condemnation suit mentioned in the bill, plaintiff 
was conceded to have riparian rights and asserted them 
with the result that a verdict was rendered by the jury 
awarding damages for the same. The position taken 
by counsel for the petitioners in that case is inconsistent 
with that assumed by counsel for the defendants. 

Sixth. Because the j>Jaiufiff teas uof lit possessioti 
of the premises eJaimed. 

The bill recites that the plaintiff is in possession. 
If this ground for dismissal be based upon the fact that 
it had leased the locus in quo to its tenant, it is without, 
force, as the possession of a tenant who accepts a writ¬ 
ten lease from the plaintiff in a suit to quiet title is the 
possession of the plaintiff and entitles plaintiff to main¬ 
tain the suit. 
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3Ioi-au vs. Palmer, 36 Wash., 684. 

Krebs vs. Dodge, 9 Wis., 1. 

To coustitute actual possession of laud it is only 
necessary to put it to such use by exercising such do¬ 
minion or acts of ownership over it as in its present state 
it is reasonably adapted to. 

Brand vs. Car Co., 128 Ala., 579. 

Johnston vs. Tomlinson, 41 Ore., 198. 

0 

Proof that possession of the premises was acquired 
bv forciblv ousting the defendant is not sufficient to 
support the action. The defendants could not claim that 
plaintiff is not in possession when its ouster is based 
upon their entering against its protest and* erecting the 
fence. 


Crosby vs. Hutchinson, 126 Mich., 56; 85 
X. W., 255. 


III. 

THE TITLE IS IN PLAINTIFF 


1st. UXDER THE MARYLAND LAW. 

It is urged bv defendants that the bill should be dis- 
missed because it shows on its face that plaintiff has no 
title, but the lands are property of the U. S. The bill 
states plaintiff to be the owner of the abutting upland. 
The best title it could prove is admitted by the motion 
and was conceded in the argument. It must therefore 
be taken as proved that plaintiff derives its title to the 
upland by mesne conveyances from Lord Baltimore, the 
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proprietary under grant from Charles I, King of 
England, and its title was unaffected by the acts under 
which the property of subjects of the crown was con¬ 
fiscated bv the State after the Revolution. 

The last assertation unquestionably must depend up¬ 
on the facts which should be ascertained before the con¬ 
clusion of law can be applied. 

A long period of time interv’ened between the pro¬ 
prietary gi*ant from the crown to Lord Baltimore con¬ 
veying the bed of the river. As the assertion of counsel 
for defendants that the Government owns the river bed 
is based upon the fact that Lord Baltimore owned it, the 
proof must show tliat the title to it never passed out of 
the proprietary and accrued to ^laryland under the 
Confiscation Act. It may possibly develop that such 
title did pass out of liim and still remains in a subse¬ 
quent grantee who may have conveyed only to high water 
mark. The possibility exists that it mav remain in the 
heirs of Notlev Young. It is further admitted bv the 
motion that the conveyances of title to plaintiff carried 
with them any existing riparian rights. Counsel for the 
defendants urges, however, that no such rights existed 
under common law or statute in Maryland, or if anv 
existed thev were terminated or excluded bv the Act of 

•i’ «. 

Cession. 

The history of the creation of the District of Columbia 
has been recited in a number of judicial decisions and 
the rights of riparian owners applicable to the facts 
there involved, pronounced. In all of these cases, how¬ 
ever, the lands were situated in other localities, and this 
is the first time the Court has been called upon to deter¬ 
mine whether such rights exist on the eastern shore of 
the Anacostia River and consequently in the County of 
Washington, outside the limits of the city. It therefore 
becomes apparent that the situation is entirely different. 


Under the Maryland Act of Cession (1 Stat, 130), 
which was passed for the purpose of establishing the 
temporary and permanent seat of the Government of 
the U. S., Notley Young, predecessor in title to the abut¬ 
ting land of plaintiff, conveyed a large portion of his 
holdings to the trustees provided for by the act as a site 
for the city of Washington. The trust provided that 
the lands laid out in streets, squares, etc., should be for 
the use of the U. S. forever and that a fair and equal 
division of the remainder should be made. In 1794 the 
plan of the city was adopted and promulgated. On this 
plan a public street, called Water Street, Avas repre¬ 
sented as laid out on the margin of the Potomac River 
bounding the tract so conA’eA^ed bv Young. 

In 1796 the trustees conA’eA'ed the tract so deeded to 

€/ 

tliem ^in fcH" simple, subject to trusts remaining,'- to 
the three commissioners appointed to receive title under 
the act. All cases in the District in Avhich the question 
of riparian oAvnership and the riglits incident thereto 
liaA’e been iiiA'oh'ed, luiA’e arisen out of the land thus con¬ 
veyed to the trustees by Y’oung, or the other 9 pro¬ 
prietors. The land on the eastern side of the riA'er AA'as 
iieA^er embraced in am" of the coiiA'CA’ances to the trus- 
tees, but continued to be held in priA’ate oAvnership un¬ 
affected 1)A’ the cession from the State of Marvland. In 
fact, the Act of Cession (Act Md., 1791, Chap. 45) ex- 
l)ressly provided tliat nothing in that act should ‘^be 
construed as to A’est in the U. S. any right of property 
in the soil so as to affect the right of individuals therein, 

otherAvise than the same shall or niav be transferred bv 

«/ «/ 

such individual to the U. S.” 

The law is Avell settled that change of sovereignty pro¬ 
duces no change in the state of rights existing in the 
soil. .5 Enc. Sup. Ct. Rep. (U. S.), 405.: 

The cessions of territorv made bv Marvland and Vir- 

• «/ •/ 
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liinia and accepted by Conj^ress and the organization of 
a government for the ceded district had the effect of 
transferring to tlie V. S. the political and sovereign juris¬ 
diction over the territory affected, and terminated the 
])olitical and proprietary rights of those States in the 
sam(% * * * ])tff Jfad no effect on prirafe riffhts of 

property (14 (\vc., 527). 

As the conditions surrounding land situated on the 
(‘astern bank of the Anacostia Kivcu* are entirely differ¬ 
ent from that on tlie shores of the Potomac previous de¬ 
cisions of local courts must be viewed in that light. 
(Granting, as the motion must, that the convevances 
under Avhich plaintiff deriv(‘d its title in no wise cur- 
taibnl any rights of the owners incident to land abutting 
a navigable stivani in the State of Maryland, such 
rights can only be abridged by acts of the parties tluun- 
selves or by opcu'ation of law. Although the Act of Ces¬ 
sion conveved the shores and bed of the Potomac River 

«L/ 

to the U. S., the Goveu-nment took it subject to the usual 
])ublic trusts. Tlie individual rights of plaintiff* as 
owiuu* of the adjacent upland were not affected by the 
grant to the V. S. and must therefore depend, primarily, 
upon the ary land laws in existence at the time of the 
(•(‘ssioii. 

Counsel for the defendants earnestlv asserts that 
the U. S. as successor of the Lord Proprietor of Mary¬ 
land, has absolute doniiniou of the Potomac River up to 
high water mark; that plaintiff* is the owner in the only 
estate set up, viz: to high water mark, and has no estate 
in the submerged soil over which the Government has 
absolute dominion and property. He urges that in every 
case where the sovereign is the owner the title remains 
there. Citing Shively vs. Bowlby, as the leading case, 
and also Barney vs. Keokuk; Patterson vs. Stevens; 
Sage vs. X. Y., and Holmes vs. Commonwealth. 
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After quoting from those authorities he concedes it to 
be elementary that the (luestion of ownership is one of 
local law and asserts that in the D. C. we have the com¬ 
plete fusion of all powers. In all of the cases considered 
by those authorities, the decisions, he states, have been 
that reclaimed areas do not go to riparian owners. The 
conclusion follows, therefore, that the laws of the States 
in which those cases arose must have been similar to the 
laws of ^laryland to render them applicable to the case 
at bar. 

Kiparian owners in the D. C. have no right not given 
tluMii by common law, counsel for the defendants argues, 
and not until 1835 were owners given the right to wharf 
out in Maryland. 


THE MARYLAND LAW. 

For a complete and conclusive exposition of the laws 
of Maryland and the District of (A)lumbia we. have the 
benefit of the case of Potomac Steamboat Co. vs. Upper 
Potomac Steamboat Co., 109 U. S., 672. There a bill in 
ecjuity was filed in this jurisdiction to restrain the de¬ 
fendants from constructing piers and docks on the Poto¬ 
mac at the city of Washington. The plaintiffs being in 
possession of a tract of land bounded by Water Street, 
on the margin of the river, claimed riparian rights 
on the side of the street opposite their tract which was 
attached to it. The defendants there denied the plain¬ 
tiffs’ title to such riparian rights, and justified their own 
acts under a license from the Commissioners of the Dis¬ 
trict of Columbia, who claimed title to the river front 
and riparian rights through deeds vesting the fee simple 
of Water Street. The injunction prayed for was refused 
Ixelow. That decision was afl&rmed by the Supreme Court 
on the ground that Notley Young (and the same Notley 
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Young: from whom plaintiff here deraigns its title) by 
his deed to the trustees, parted with his riparian rights 
in the lands there involved, and that conveyance, the 
deed from the trustees to the Commissioners and the 
subsequent platting of the street and the allotment by 
the Commissionei's to Young, were equivalent to a con¬ 
veyance by Y^oung to the U. S. in fee simple. 

A reference to the opinion in that case puts an end 
to the assertions on behalf of defendants that the plain¬ 
tiff* is without riparian rights under the Maryland laws, 
as the right to wharf out was not given in Maryland 
until 1835, and no right of access exists. The right to 
wharf out, as shown by that case, was given to citizens 
of Marvlaml as earlv as the compact between Marvland 
and Virginia in 1785, and in the instances where its citi¬ 
zens had conveyed their lands to the Commissioners ap¬ 
pointed under the Act of (''ession, Maryland, by a special 
act of the Assemblv of Julv lb, 1790, accorded to those 
citizens the right to build wharves into the Potomac and 
Eastern Kran(*h. In pursuance of this authority 
the Commissioners on July 20, 1795, adopted a regula¬ 
tion permitting the proju-ietors of water lots to build as 
far out into the Potomac Kiver and the Eastern Branch 
as such proprietors thought convenient and proper, not 
injuring or interrupting navigation. As to the existence 
of riparian rights the ("oiirt, speaking through Mr. 
Justice Matthews, there S4iid: 

“What effect upon the riparian rights of Notley 
Young would have resulted from the creation of 
a perpetual easement for a public way over-Water 
Street by a grant to the U. S. to that use alone, 
the title and right of possession in the soil for all 
purposes remaining in the original proprietor, it 
is unnecessary to dis<mss. Th<? decisive circum- 
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stance in the present case is, that the U. S. became 
the riparian proprietor and succeeded to all the 
rijmrian rights of Notleg Young by becoming the 
owner in fee simple absolute of the strip of land 
that adjoined the river and intervened between 
it and what remained to the original proprietor, 
Notley Young, after the conveyance. The right 
of icharfage reniained appurtenant to it, because, 
as land adjacent to the river, that right was an¬ 
nexed to it hg late, and could be exercised on it by 
the proprietor; but was severed by the severance 
of the title from the remainder of the original 
tract, to the whole of which it had formerly per¬ 
tained." 

« 

The Court then uses the oft-repeated quotation from 
Yates vs. Milwaukee (10 Wall., 497-504), as follows: 

‘‘.4 riparian proprietor is one whose land is 
bounded by a navigable stream and among the 
rights he is entitled to as such are access to the 
navigable part of the river, from the front of his 
lot, the right to make a landing, wharf, or pier 
for his own use or for the use of the public, subject 
to such general rules and regulations as the legis¬ 
lature may see proper to impose for the protec¬ 
tion of the rights of the public, whatever those 
maybe.'’ (P.682.) 

Speaking'of the intervention of the street, the Court 
continues: 

“This denies no right that can be claimed by 
virtue of the compact between Maryland and Vir¬ 
ginia of 1785, for that secured for their citizens 
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‘tlie privilege of making and earrying out 
wharves* as to the shores of the Potomac only so 
far as they were adjoining their lands and such 

has alwavs been the law of Marvland." 

». •• 

The opinion further says: 

ndoithfrdl// Xotict/ Yomn/ prior to the foiiiid- 
in(f of the citi/ and the conrci/ancc of his land for 
that j>arpos(\ tras entitled to enjojj his riparian 
rif/hts for his prirate ns<' and to the e.reJnsion of 
all the trorJd J)esides." 

The Morris case enters no dissent from this opinion. 
The rights of parties there claiming riparian rights were 
concluded on the same ground, that is: The dedication 
and laving off of Water Street. In that case the heirs 
of Jas. ^Marshall claimed title to the reclaimed flats bv 

t- 

attempting to assert ownership to the shores and river 
bed. Such contention was not sustained. 

It is imyn-essive that the ^Iorris case pronounces the 
title to the waters of the Potomac and its subjacent 
lands to be in the U. S. to hold under the same trusts as 
formerhj held hp the sorereign, subject to public uses 
he could not abridge. Such uses, of course, include all 
riparian rights where they lawfully attached. 

Mr. Justice McComas in Seufferle vs. [McFarland, 28 
App. D. C., 706, said: * 

‘‘The Federal Government holds this highway 
(the Potomac River) in trust for*the public.” 

The Supreme Court in Shively vs. Bowlby (154 U. S., 
pp. 23, 24), cited by defendant as against plaintiff^s 
contention, in referring to the Maryland law, said 
(pp.23,24): 
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Maryland, the owner of land bounded by 
tide water is authorized, according to yarious 
statutes beginning in 1745, to build wharyes or 
other improyements upon the flats in front of his 
land, and to acquire a right in the land so ini- 
proyed. Casey ys. Inloes, 1 Gill., 430; 39 Am. 
Dec., 658; Baltimore ys. ^McKim, 3 Bland Ch., 
453; Goodsell ys. Lawson, 42 Md., 348; Garitee 
ys. Baltimore, 53 Md., 422; Horner ys. Pleasants, 
()(> Md., 475; Potomac S. B. Co. ys. Upper Potomac 
S. B. (,^o., 109 U. S., 072, 075, 084, in which the 
(piestion was who was the riparian owner, and as 
such entitled to wharf out into the Potomac Riyer 
in the District of Cohimbia under the authority to 
do so expressly conferred under the laws of Mary¬ 
land in force in the district. This Court, speak¬ 
ing by Mr. Justice Curtis, in affirming the 
riglit of the State of Maryland to protect the 
oyster fishery within its boundaries, said: 

‘Whateyer soil below low water mark is the 
subject of exclusiye propriety and ownership be¬ 
longs to the State on whose maritime border and 
within whose territory it lies, subject to any law¬ 
ful grants of that soil by the State, or the soy- 
ereign i)ower which goyerned its territory before 
the Declaration of Independence. But this soil 
is held by the State, not onh' subject to, but in 
some sense in trust for, the enjoyment of certain 
public rights.- 

By the Act of 1745, Ch. 9, Sec. 10, supplementing the 
act incorporating Baltimore city, it was provided that 
all improyements, including wharves, shall forever be 
deemed the absolute property of such improvers. The 
act was meant to encourage the improvement of Balti- 
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more harbor by pronouncing what had theretofore been 
a mere license or easement should be an absolute grant. 
The late Chief Justice Alve 3 ’, one of the most eminent 
jurists known to that State, or this jurisdiction, in recit¬ 
ing the rights of riparian owners in Maryland, said: ^‘In 
addition to this right of reliction and accretion, 
the riparian proprietor, whose land is bounded by a 
navigable river, whether his title extends beyond the 
diw land or not, has the right of access to the navigable 
part of the river in front of his lot, and the right to make 
a landing, wharf or pier for his own use, or for the use 
of the public, subject to such general rules and regula¬ 
tions as the legislature may think proper to prescribe for 
the protection of the rights of the public, whatever those 
rights mav be. This is the well established doctrine bv 
both Federal and State courts.-' Citing Dutton vs. 
Strong, the Schurmeir case and Yates vs. Milwaukee, 
etc. The justice then makes use of the expressions of 
Mr. Justice Miller in Yates vs. Milwaukee that ‘‘These 
riparian rights, founded on the common law, are prop- 
ert.v and are valuable, and while the\’ must be enjoyed 
in due subjection to the rights of the public, they can not 
be arbitrarih’ or capricioush' destro^’ed or impaired. 
They are rights which, Avhen once vested, the owner can 
only be depriA’ed in accordance with the law of the land, 
and, if necessary that theA’ be taken for public use, upon 
due compensation.” 

The opinion then treats of the intention of the act of 
1745 and the agi*eement of the State thereby to surrender 
all rights as soA’ereign in the shore of the river covered 
by such improvements, below the ordinary high water 
mark. B. & O. R. R. vs. Chase, 43 Md., 35, 36. 

In the case of Mayor vs. St. Agnes Hospital, 48 Md., 
419, it was held that where citv authorities filled in the 
property in front of the land of a riparian owner without 
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his consent such improvements belong to the riparian 
owner. 

The early chancery case of Chapman vs. Hoskins, 2 
Md. Ch., 485, supra, in which it was held that the State 
should refuse to grant a patent where it would impair 
riparian rights was referred to in Goodsell vs. Lawson, 
42 Md., 364, and in Patterson vs. Gelston, 23 Md., 448, 
holding that no patent ought to be granted for land 
which would result in the destruction of such rights, 
even though the power of the State to grant such patent 
might be unquestionable. 

If the Government would or could not grant the same, 
it is not to be supposed that they would or could appro¬ 
priate land which would have the same result. 

Such rights were vested in the plaintiff in the case at 
bar be(*ause they were vested in its predecessors in title 
under the law of Maryland. The U. S. acquired do¬ 
minion over the soil to which they were appurtenant, 
subject to those rights in the plaintiff, unabridged and 
unimpaired. 

Garritee vs. Baltimore (cited by the Court in the • 
quotation from Shively vs. Bowlby, supra) was a case 
where material dredged from the river, under an act of 
the legislature, was deposited in the front of lands of a 
riparian owner. The statute pronouncing improvements . 
made in Baltimore harbor to be the absolute property of 
the improver, was alluded to, but the Court in finding 
such deposits to be a nuisance, referred to the customary 
rights of riparian owners and cited English decisions 
(53 Md., 433). 

THE EFFECT OF THE ESTABLISHMENT OF THE 

HARBOR LINE. 

Let us now consider the effect of the establishment of 
the harbor line and the erection of the sea wall. 
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The harbor line was established under the Act of 
Congress approved Au^ijust 11, 1888 (25 Stat., 425), pro- 
vidins:— 

^ * 

“Where it is manifest to the Secretary of War that 

the establishment of harbor lines is essential to the pre¬ 
servation and protection of harbors, he may and is here¬ 
by authorized to cause such lines to be established, 
heijond H'hicli no j)iers or wharves shall be extended 
or deposits made except under such regulations as may 
be prescribed from time to time by him.-' This act Avas 
amend(*d by the Kiver and Harbor Appropriation Act 
of September 11), 1890, Ch. DOT, which was further 
amended by the Act of March 3, 1899, Ch. 425; 30 Stat. 
L., 1150, wliich last named act provided for the amend¬ 
ment and reenactment of certain portions of the Act 
of August 11, 1888. The result is that under the present 
law Sec. 10 ((> Fed. Stat. Ann., 813) it is pronounced to 
be unlawful to build a wliarf, etc., outside established 
harbor lines, or where no harbor lines have been estab¬ 
lished, except upon plans recommended by the (Tiief of 
Engineers. Sec. 11 of that act, as to the establishment of 
harbor lines, makes use of the same words of the Act 
of August 11, 1888, viz: ‘‘That where it is manifest to 
the Secretarv of War that the estal)lishment of harbor 
lines is essential to the preservation and protection of 
harbors he mav, and is lierebA’, authorized to cause such 
lines to be established, hcijond which no piers, whaiwes, 
bulkheads, or other works shall be extended or deposits 
made, except under such regulations as may be pre¬ 
scribed from time to time by him.-’ A proviso then fol¬ 
lows : “That Avhenever the SecretarA’ of War grants to 
any person or persons permission to extend piers, 
Avharves, bulkheads, or other Avorks, or to make deposits 
in any tidal harbor of the U. S. heijond any harbor lines 
established under authority of the U. S., he shall cause 
compensation to be made.^^ (30 Stat. L., 1151.) 
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By the Act of May 19, 1896, Congress made it unlaw¬ 
ful for any person to deposit any material in the Poto¬ 
mac Kiver, or on its shores below high water mark, 
tfnlcss for the purpose of huildiug a wharfs after obtain¬ 
ing i^ermission from the Commissioners of the D. C., 
which Avharf shall be sufficiently enclosed and secured 
so as to prevent injury to navigation. 

Tliese statutes providing for the establishment of har¬ 
bor lines give the right to fill in and wharf out to that 
line. The special act in regard to the Potomac River 
makes no modification other than such deposits may not 
b(* made except for the purpose of building a wharf. 

The right to be and remain a riparian proprietor and 
(uijoy the natural advantages thereby conferred upon 
the land and its adjacency (Lewis on Eminent Domain, 
Sec. 95, 3d Ed.) is not destroyed bv those acts. 

The harbor line has been established in accordance 
with the acts. From the time of its establishment until 
the passage of the special act to establish certain regu¬ 
lations for the D. C. (supra) the littoral owner had a 
right to fill out to that line for any purpose. Since the 
passage of the act relating particularly to the District 
he has a right to fill out only for the purpose of making 
a wharf. The fill has now been made. Plaintiff’s land 
no longer abuts on a cove or is appurtenant to shallow 
water. The line of high water mark is now coterminous 
with the sea wall; if this be not so, and the Government 
claims the fill as its own property, the plaintiff may be 
deemed precluded from building a wharf and divested 
of all other vested and valuable riparian rights without 
due process of law. 

Cyc. (Vol. 29, p. 339) on the effect of the establish¬ 
ment of harbor lines says: 

“The right of access necessarily carries with it 
the right to extend the frontage. 
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‘‘The establishment of a harbor or dock line in 
na\igable waters is an implied grant to the 
owners of the adjacent upland of the right to 
build on or fill up the land under water up to such 
line.-' 

The fixing of such line does not deprive a riparian 
owner of access to his land, but merely determines the 
line to which he may fill without encroaching upon 
public rights (29 ("yc., 302). The authorities on this 
particular <|uestion are uniform. 

The latest case on the subject is that of Dooley vs. 
i^rocter Gamble Co., decided in 1912, reported in 137 
X. Y. S., 737, Avhere it was held that right of access 
of a riparian owner to the deep or open waters is sub¬ 
ordinate to the exercise of the power of the legislature 
or of Congress for its improvement of navigation, or the 
regulation of commerce. In that case the U. S. Govern¬ 
ment built a dike in front of the uplands where waters 
were navigable for ordinary commercial purposes, and 
it was held that the bulkhead line, both legally and 
physically, indicated the line of deep water and riparian 
rights determined with reference thereto and solid filling 
in of all waters was permissible. Attention was called 
in that case to statutes of the State prohibiting the 
granting of lands under water to any person other than 
the proprietor of “adjacent lands,-- which statutes the 
Court said (citing Town of Brookhaven vs. Smith, 18S 
X. Y., 74) were in recognition and protection of the 
riparian right of access to deep water, which existed in¬ 
dependent of statute. Plaintiff's uplands are therefore 
to be regarded as “the adjacent lands'^ to the lands under 
water which are between them and the bulkhead line. 
These uplands and water were within the limits of the 
great harbor of Xew York. 
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People vs. Mudd, 55 N. Y. Supp,, 453, was also cited. 
There the State attempted to cause the removal of a 
pier built by a riparian owner, without a grant from 
the State, in shoal water adjoining his premises to reach 
the navigable portion of a stream. The pier did not 
obstruct navigation. The Court recognized the owner¬ 
ship in the State of the land under water upon which 
the pier was erected, but stated that such land was sub¬ 
ject to the plaintilf'S easement in his right of access to 
deep water. This easement was a valuable right which 
could not be capriciously impaired, citing Yates vs. Mil¬ 
waukee. 

The recent case of State vs. Sturtevant (decided Octo¬ 
ber 25, 1913), 135 Pac., 1035, which was an action 
brought by the State of Washington to recover posses¬ 
sion and quiet title to certain submerged lands border¬ 
ing the shores of Lake Washington, will be found par¬ 
ticularly helpful to the plaintiff. 

In that State repeated decisions based upon statutes 
had held that riparian rights do not exist. The decision 
in that case is to the effect that a riparian owner is 
entitled to have his contact with the water remain intact 
and that ^^inasmuch as the harbor line stands for and 
includes both the line of ordinary low water, and the 
line of navigation, it would seem that when it is defined 
the water boundary theretofore open would be forever 
settled.^’ 

See also tlie leading case of Miller vs. ^Mendenhall, 
45 Minn., 95; 8 L. K. A., 89, annotated. 

Where a harbor line has been established in front of 
tide lands the riparian owner is entitled to carry the 
upland or high water mark out from the natural shore, 
but until the shore is actually filled out, the public’s 
right over the land exists to the same extent as before. 
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K. 1. Motor ("o. vs. Providonco, 55 AtL, OiH). 

Alien vs. Allen, P.) K. I., 115; 30 L. K. A., 407. 

The owners of laud bounded on a harbor owned only 
to the hi<ih water mark, and whatever rights such owners 
liave of reclaiming the shore are mere franchises. When, 
however, such reclamations are made, the reclaimed 
portions in gemu-al become integral parts of the owners' 
adjoining lands. Ry means of such reclamation the 
line of high water mark is changed and carried into the 
iiarbor, and tlie owners' lands have gained the reclaimed 
shore by accretion; the principles governing the case 
being the same as those which ])revail where the sea 
r(‘cedes graduallv bv accession of soil to the land. 

Lockwood vs. R. K., 37 Conn., 387, 391, cited by 
(lould on Waters, Par. 170. 

In New Jersey the legislature may grant any portion 
of the unenclosed soil of its navigable waters, including 
the shore, without making compensation to the owners 
of the adjoining lands. The latter may reclaim the shore 
to low water mark when this can be done without inter¬ 
fering with navigation, but this is a mere license which 
the legislature mav revoke at anv time before it is exe- 
cuted. The littoral proprietors have not a legal title to 
the unimproved flats, and can not, therefore, maintain 
ejectment therefor, although they may he protected in 
equity against an unauthorized encroachment upon them 
by a stranger, which interferes with their access to the 
water. When the shore is reclaimed, it becomes the 
property of the littoral proprietor and can not he taken 
for public uses, or granted by the i^fate to other persons, 
mithout compensation. 

Gould on Waters, Sec. 171. 
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Counsel for defendants cited Stevens vs. Paterson, 
11. II., 34 X. J. L., 532, to the effect that New Jersey 
holds the inchoate right of the riparian proprietor to 
acquire an exclusive right to the property by wharfing 
out or otherwise improving the same gives him no prop- 

ertv in the land while it remains under water. But 

•/ 

in N. J. Co. vs. Morris, 44 N. J. Eq., 398, and Bell vs. 
(joiigh, 23 N. J. L., 624, it is held that by virtue of a 
local custom, having the force of established law in that 
State, the adjacencw of the proprietor's land to a navi¬ 
gable stream invests him with a license to fill in and 
wharf out on the public domain in front of his land, to 
such extent as does not interfere with public rights, and 
that license, when executed, becomes irrevocable. 

Pennsylvania holds that the State can not improve 
the space between high water and low water mark on a 
tide water river for public use without compensating 
the owner. 

Phila. vs. Scott, 81 Pa., 80; 22 A. Kep., 738. 

In New York, where the authorities of the State pro¬ 
ceeded to deepen the outlet of a lake and deposited the 
earth and stones that were removed in the shallow water, 
it was held to be a visible and public declaration that 
that portion of the lake can no longer be used for navi¬ 
gation and the trusteeship for the public and the riparian 
owner was at an end. 

Ledvard vs. Ten Evck, 36 Barb., 102. 

Gould on Waters, Sec. 138, says: 

^^The privilege of the riparian owner to occupy 
and fill out the harbor line accrues to the owner- 


i* 
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ship of the upland, however such ownership has 
been acquired, and the title of the State is not 
diresfed until the space icithin the lines has been 
actnaUjj occupied and piled:' 


(Mtini*-, aniona' niauv other State cases: 


Xew Orleans vs. U. S., 10 Pet., 711. 

Barkley vs. Levee (\)nim., 93 U. S., 258. 

The very recent cast* of (larrison (Secretary of War) 
vs. (ireenleaf Johnson Luniber Oo. (decided May 4, 
1914), 215 Fed., 570, was a case arisiuj:: in Virginia. 
In that State a riparian owner has title to low water 
mark. In 1873 the plaintitt* had built a wharf within 
an established harbor line. In 1911 the Secretary of 
War established a new navigation or harbor line which 
brought plaintiff's structure within the navigable portion 
of the river. Plaintiff failed in his action to restrain 
the removal of the wharf. While plaintiff had the right 
to construct the wharf and dock to the established har¬ 
bor line, in so doing he took the risk of a change required 
for improvement to navigation. 

The case is cited because it treats fully of the subject 
of soil under navigable water and the relative rights of 
the owner and the State, and principally because it 
defines a harbor line as the line beyond which wharves 
and other structures can not be extended. Yesler vs. 
Wash. Harbor Line, 146 U. S., 646, and Prosser vs. N. P. 
R. R., 152 U. S., 59, are there referred to as holding that 
the mere laying, out of new harbor lines so as to include 
structures before without the harbor lines was not a 
taking of private property without compensation; but 
the Court expressly left open the question whether re¬ 
quiring the removal of such structures up to the line 
would be a taking of private property. 
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The reasoning in that case applied to tlie case at bar, 
brings us to the conclusion that the Government maj’ 
hereafter change the harbor line and if it does so, any 
structures plaintiff might erect could be taken without 
compensation, if built outside the new line. The opinion 
concludes with an expression that riparian owners may 
well assume that changes in the harbor line requiring 
the removal of valuable structures will not be made bv 

t, 

the Government except where clearlv necessarv. 

Apph ing the foregoing principles to the case at bar 
the plaintiff' is clearly a riparian owner in front of whbse 
land the Government established a harbor line, the effect 
of which was that the general law, under which it was 
established, gave plaintiff' the right to fill out to it. 
Under that part of the act relating to the Potomac River 
within the District plaintiff' could do so only for the 
purpose of building a wharf. Xeither right has been 
denied unless the right to wharf and right of access 
have been precluded by the reclamation. 

THE RESULT OF THE WORK 

• 

Plaintiff does not assume the position, for one mo¬ 
ment, that the Government had no right to dredge the 
channel and to deposit the material anywhere it saw fit. 

This would be so even though the boundary line of 
plaintiff’s property be low water mark instead of high 
water mark, or whether such line be low or high water 
mark, even to the Virginia side. If it owned the bed of 
the river such ownership would be held subject to the 
usual public rights in the stream and would not preclude 
the right of improvement for navigation. In deepening 
the channel the authorities saw fit to fill the space be¬ 
tween the sea wall and high water mark. No claim is 
made by the plaintiff that it has sustained damage. It is 
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readily apparent, then, that the ease bears no relation to 
the (xibson Case (!()(> S., 2(19), in whieh the owner of a 

farm on an island in the Ohio Kiver, at whieh there was a 
landinii:, son^^ht to reeover eoinpensation for the injury 
done to the farm by reason of the eonstruetion of a dike 
for the purpose of eoneentratinji- the water flow in the 
main ehannei of the river; nor to Seranton vs. Wheeler 
(179 T^. S., 141) whieh involved the (luestion whether the 
T^. 8. was re(iuire<l to eompensate an owner of land front¬ 
ing: on a publie river, when his aeeess from the shore to 
the navi<>able part of su(*h river was permanently ob¬ 
structed l)y a pier erected in the river under the authority 
of <\>ni>:ress for the purpose of improving* navigation. 
In those eas(*s the Court recognized that injury may 
come to private property as the result of legitimate Gov¬ 
ernmental action, reasonably taken for the public good 
and for no other purpose and yet there would be no 
tul'inif of such property within the meaning of the con¬ 
stitutional guarantee against the deprivation of prop¬ 
erty without the due process of law. Neither does the 
case belong to that class of cases where private property 
has been tal'vn and compensation, allowed because the 
<lamage considered direct and not conse<]uential, such 
as U. S. vs. Lyiiah (188 U. S., 445) where an action 
was sustained which sought to recover damages for over¬ 
flowing plaintiff's land in the course of work of improv¬ 
ing navigation in the Savannah River. 

Those cases would all have a bearing under a different 
state of facts. The points treated there might arise if 
the reclaimed land were the absolute property of the 
U. S. The vital question here is. Under what theory do 
the defendants proceed to act as though this reclaimed 
area behind the defined harbor line belongs to the 
Government? 

Counsel for the defendants stated in argument that it 
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is inconceivable under what theory plaintiff asserts a 
claim to this newly made land. How, he asks, did the 
title to it ever ^et out of the U. S.? Gould on Waters, 
Sec. 179, citing* K. 1\. vs. Schumeier, 7 Wall., 272, says: 


‘‘The riparian right does not depend upon title 
to the soil under Avater.’* 


If the position of the GoA'ernment is to be sustained it 
must be upon the theory that the plaintiff's boundary 

line must remain stationarv. Such a contention is not 

• 

supported by tlie authorities. The Supreme Court of the 
U. S. long since, in New Orleans vs. U. S., 10 Pet, 662, 
held the (|uestion well settled at common law, that the 
person whose land is bounde<l by a stream of water 
which changes its course shall still hold the same 

boundarv. 

•/ 

In Jefferies vs. Land Co., 134 U. S., 178, it was said 
that where a water line is the boundary of a given lot 
that line, no matter how it shifts, remains the boundary. 

In Nebraska vs. Iowa, 143 U. S., 359, they said the 
riparian owner's boundary line still remains the stream, 
although during the years of its accretions the actual 
area of his possession may A’ary. 

It is a rule of common law that high water mark con¬ 
stitutes the boundary between the proprietary and the 
sovereign title. 

Martin vs. Waddell, 16 Pet., 367. 

Hardin vs. Jordan, 140 U. S., 382. 

The rights to accretions are the same as other land 
owners, said the Supreme Court in the Steamboat Case 
(109 U. S., 684, supra). 

But, argues counsel for the defendants, the accretion 
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is artiticial and plaintiff ran not make title to it, as it 
comes not from natural causes. 

The face of the bill shows that the accretion was 
formed from material dred<::ed from the channel and de- 
posited by pipe lines. It was therefore gradually and 
imperceptibly made. 

Though artificially made it was nevertheless an addi- 
tion to plaintiff's land. 

See (\). of St. Clair vs. Lovingston, 23 Wall., 4G. 

Kansas vs. Meriwether, 182 Fed. (1910), 457, was an 
effort on the part of the State to secure f22,000 damage 
allotted to a piece of land in condemnation proceedings. 
The evidence showed that a siind bar in front of a 
riparian owner had been made firm ground by the driv¬ 
ing by him of piles which caused a more rapid accumula¬ 
tion of earth. The State contended that it had title bv 
reason of owning the river bed and also that ]Meriwether 
could not sustain his claim of title because the accretion 
was artificial. The Court found for Meriwether. 

In Steers vs. Brooklyn, 101 X. Y., 51, it was held that 
when soil has been deposited by human hands in public- 
waters in front of the uplands, so that the water line is 
carried farther out, the same rule applies as when such 
a deposit has been gradually made by natural causes, i.e., 
the accretion becomes the property of the owner of the 
upland and his title still extends to the Avater line. 

Brown vs. Kennedy (5 Harr. & J., supra, p. 156) 
liolds that land bounding on a navigable stream carries 
with it accretions, whether made by natural causes or 
deposits of earth by other parties. 

• 

^‘The State holds title to the submerged soil 
subject to the rights of shore owners.” (P. 195.) 
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Whyte vs. St. Louis, 153 Mo., 20, holds that one whose 
land fronts on a river is entitled to accretion, though 
produced by dikes placed in the river by the city, or other 
artificial means. 

St. Louis vs. Rutz, 138 U. S., 222. 

Numerous other autliorities could be cited to the effect 
that such title does not depend upon ownership of the 
river bed. Plaintiff has the recognized rights of a 
riparian owner. One of those is the right of access to 
the channel. That right has not been impaired. Before 
the wall was built plaintiff had a right of passage over 
the submerged land. It had the right to build wharves 
or piers over it. By the building of the wall and deposit¬ 
ing the dredged material its land has been brought out 
to deep water. Its passage over wliat was formerly sub¬ 
merged soil is now over firm ground. Its right to build 
wharves and piers on submerged land is now transferred 
to firm land. No direct damage has been done the plain¬ 
tiff because i)roperty has never been taken, no conse¬ 
quential damage has been sustained because its use has 
not been impaired. 

Let us assume, for the moment, that no harbor line 
had been established and the wall had not been built, 
and in that situation the authorities had proceeded to 
dredge and deposit the material against plaintiff’s prop¬ 
erty at high water mark, with the result that the same 
area of reclaimed land had been made. Is it possible 
that a similar contention that the land in that instance 
would belong to the Government and not to the plaintiff 
would be judicially sustained? 

In none of the cases where damages have been allowed 
or denied for property taken or impaired’ as a result of 
work improving navigation, has the Government set up 
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a claim to the deposit of soil which resulted in the 
“takinj;'' or the impairment. Let it be conceded that 
the work Avas done in improA’ing- miA’igation. The chan¬ 
nel had lomr since been defined bA' the establishment of 
the harbor line and the building of the AA’all. Let it be 
admitted that it Avas necessary to deepen the channel 
and to hold the Avail and channel by depositing the 
material back of the AA’all. Does that giA’e the defen- 
dants the right to assert the title is in the GoA’ernment? 

If our access is damaged Ave can not recoA’er because 
it AA’as incidental to improving naA’igation. But AA’e are 
not claiming damages for access. If the Government 
condemns the land and thus depriA’es us of such access 
a claim for damages Avill then be in order and the Court 
Avill then be asked for such protection as the laAv alloAA’s. 

In the Steamboat Co. Case (109 U. S., 683, supra)-so 
strongly relied upon by plaintiff, it aaus declared that 
it AA’ould not be competent for the legislature to grant 
gAAiiy adjacent soil to a priA’ate person and thus cut off 
the riparian right of the shore OAvner. That being so, can 
the GoA’ernment accomplish the Siime thing indirectly 
by filling in front of such OAA ner and then asserting title 
to the fill? It seems to ask the (luestion is but to 
ansAver it. 

The motion to dismiss should be oA’erruled. 

Kespectfully submitted. 

Gittixgs & Chamberlin, 

’AttorueijH for Plaintiff. 

Dated: April 6, 1915. 
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In the Court of Appeals of the District 

of Columbia. 

No. 2954. 


Washington Steel & Ordnance Company, 

Appellant, 

V. 

John L. Martin, et al. 


STATEMENT OF THE CASE. 

This is a bill to quiet title, brought by appellant 
against Lindley M. Garrison, Henry S. Breckenridge, 
and Gen. D. C. Kingman, in their oJBBcial capacities 
as Secretary of War, Assistant Secretary of War, and 
Chief of Engineers of the Army, respectively, and 
John L. Martin, as lessee of the United States, in 
respect of some 15 acres of land, part of a larger 
area made by the Government in the course of river 
a^d harbor improvement upon the submerged bed 
of the Potomac River. 

The case upon which lelief is asked is as follows: 

Appellant states itself to be the owner of two par¬ 
cels of land (248/4 and 248/2) abutting the eastern 
shore of the Anacostia River. In pursuance of ap¬ 
propriations for that purpose, contained in succes¬ 
sive river and harbor acts, the War Department 

( 1 ) 
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built a stone dike or retaining wall from Giesboro 
Point, in a northerly direction, in front of, and a 
considerable distance out from, the shore boundary of 
appellant’s property, and behind this Tvall, deposited, 
by means of pipe lines, the material dredged out of 
the channel of the river. In this manner a large 
area, of which the land claimed by appellant is a 
part, was formed contiguous to the shore or meander 
line of the original upland. (R. 2.) 

Appellant claims so much of the land as was made 
in front of its property as ^^an accession or accre¬ 
tion to, and integral part of,” the parcels of upland 
owned by it. (R. 2.) 

Appellant further alleges that on or about January 
1, 1914, it leased to one John Dean for the term of 
one year, with privilege of renewal, the portion of its 
river-front property, including the 15^ acres of re¬ 
claimed land, and that the tenant immediately took 
possession of the land thus leased, planted crops 
thereon, and has since been, and is, in possession 
thereof and farming the same, the lease having been 
renewed in accordance wdth its terms (R. 3-4.) 

The bill then proceeds to state that the defendant, 
Dan C. Kingman, Chief of Engineers, United States 
Army, or his predecessor in office or predecessors of 
the other defendants, “entered upon said property 
and without the leave or license of plaintiff, and over 
its verbal and written protest, illegally erected, or 
caused to be erected, a fence of wood and wire along 
the original shore or meander line bounding plain¬ 
tiff’s property aforesaid,” and on every other panel 
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of said fence posted a notice claiming the inclosure 
as Government land. A certain gap, it is said, was 
left in the fence, permitting tenants to pass to and 
from, but greatly obstructing its free use and occu¬ 
pation. The defendants^ act in causing the fence to 
be erected is alleged to cast a cloud ^'upon the title 
of the plaintiff in and to its said property.^^ (R. 4.) 

Plaintiff admits that the land has never been as¬ 
sessed for taxes and that it has never paid any taxes 
thereon, but tenders itself readv to do so. 

It is further alleged that the defendant, Dan C. 
Kingman, Chief of Engineers, United States Army, 
advertised for public bids for rental of certain land 
along the Anacostia River, including the area here 
in dispute, and having received a bid from the de¬ 
fendant, Martin, accepted the same and the defendant, 
Breckenridge, as Acting Secretary of War, has exe¬ 
cuted and delivered to the defendant, Martin, a 
written instrument leasing ^^said newly made, or 
recently reclaimed, land.^^ The bill, therefore, de¬ 
clares that by the leasing of said land and the hostile 
and adverse claim set up by the defendants to the 
title to said reclaimed land, a further cloud is cast 
upon the title of the plaintiff. 

The prayers of the bill are (1) that the title of the 
plaintiff to the reclaimed area immediately adjoining 
plaintiff’s upland parcels be quieted and the clouds 
cast thereon be removed, and (2) the defend¬ 
ants be enjoined from entering said property or 
exercising any right or claim thereto; that the lease 
thereof be declared to be void and be delivered 
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up for cancellation; and that a mandatory injunction 
issue compelling the Chief of Engineers to remove the 
fence, and that the Secretary of War, the Assistant 
Secretary of War, and the Chief of Engineers be 
further enjoined from interfering with the plaintiff 
and plaintifif^s tenant in the free use, occupation, dis¬ 
position, and enjoyment of the property described 
herein. 

The Secretary of War, the Assistant Secretary, and 
the Chief of Engineers, each appearing specially for 
the purpose of objecting to the jurisdiction of the 
court to compel him to appear and answer in the 
capacity in which he was sued, moved to quash the 
subpcena issued against him upon the ground— 

that it appears upon the face of the record that 
this defendant is sought to be sued and served 
with process in his official capacity and in the 
exercise of his ofiicial functions as an officer 
and representative of the United States in re¬ 
spect of the title and estate of the United States 
in land owned and possessed by the United 
States. (R. 6-7.) 

The defendant, Martin, moved to dismiss the bill 
both for want of jurisdiction and want of equity. (R. 
7.) Under the jurisdictional head he makes the same 
point as his codefendants—namely, that the suit be¬ 
ing, in substance, a suit against the United States in 
respect of its title and estate in the premises, the 
United States is a necessary and indispensable party; 
whereas the other defendants, having no individual 
interest in the controversy and sued only in their 
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official capacities as representatives of the United 
States in respect of its title and estate, are improperly 
joined as parties. 

As indicating want of equity, his specifications are 
that the bill shows on its face (a) That the plaintiff 
has no title to the premises described; (6) that, being 
land raised upon the river bed, the title and fee-simple 
estate whereof below high-water mark are vested in 
the United States, such premises are necessarily the 
property and estate of the United States; (c) that the 
plaintiff had not previously established its alleged 
title at law; and (d) that the plaintiff was not in pos¬ 
session of the premises at the institution of the suit. 
(R. 8.) 

After full argument, not only upon the question of 
jurisdiction but upon all the questions presented by 
the motions, the court below reached the conclusion 
that the suit was one against the United States and 
could not, therefore, be maintained. (R. 9-14.) It 
accordingly granted the motions and dismissed the 
bills. (R. 14.) 

This court knows judicially that both Garrison and 
Breckenridge are out of office and that Gen. Kingman 
is no longer Chief of Engineers, having retired. 
Appellant has not sought to substitute their suc¬ 


cessors. 
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ARGUMENT. 

FIRST POINT. 

This bill is a suit against the United States. It was, 

therefore, rightly dismissed for want of jurisdiction. 

The patent purpose of this bill is to establish and 
quiet in plaintiff a title to land wherein the only 
adverse claim of title is made bv the United States. 
The necessar\' operation and effect of the bill would 
be against the United States. 

This suit, therefore, is a suit against the United 
States, and is expressly ruled by: 

Minnesota v. Hitchcock, 185 U. S. 373, 387. 

Oregon v. Hitchcock, 202 U. S. 60, 69. 

Louisiana v. Garfield, 211 U. S. 70, 77. 

Cunningham v. Macon & Brunsw. i?. Co,, 
109 U. S. 446, 452. 

In re Ayers, 123 U. S. 443, 489, 506, 507. 

The bill, on its face, shows that the area now 
claimed by plaintiff was, prior to reclamation, a part 
of the bed of the Anacostia River below high-water 
mark. As such it was the absolute property of the 
United States. 

Cropley v. D. C., 23 App. D. C. 232, 244. 

Morris v. United States, 174 U. S. 196. 

Shively v. Bowlby, 152 U. S. 1, 11, 13. 

The bill shows, further, that the officers of the 
United States, to whom Congress has delegated the 
control of navigable waters and the work of river and 
harbor improvement, actually created the fast land 
here claimed, by depositing, by means of pipe lines 
on the bed of the river, behind a sea wall built on the 
bed of the river, the soil dredged out of the bed of 
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the river. Throughout the entire process the United 
States, which, as we have seen, owned the bed of the 
river, remained owner in possession. 

In seeking to establish and quiet in itself a title to 
the land so made by the United States on its own soil, 
the plaintiff plainly directs the action of its bill 
against the United States. 

To quiet a title in plaintiff, by decree against the 
officers and lessee of the United States, as the bill 
prays, would be to divest a title out of the United 
States. For to quiet a title is to quiet it against 
the adverse claimant of the title. This can not be 
done unless the United States, the real party in 
interest against whom the decree would operate, is 
made a party. But the United States can not be 
made a party. The bill, therefore, for want of an 
indispensable party, must be dismissed. 

Making officers of the United States parties will 
not suffice. The object of the suit is the property 
right—not the possession merely—in a physical thing 
in which the United States has an interest. 

The relief asked would not affect these officers but 
would operate wholly against the United States as 
the adverse claimant of the title. The court can not 
interfere with an object of property unless it has be¬ 
fore it the person entitled to the thing. The United 
States, therefore, is an indispensable party to any 
suit which, by establishing a title in the plaintiff, 
would operate to divest the adverse title of the United 
States. The want of this indispensable party is fatal 
to the jurisdiction. 
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This is expressly ruled in Cunningliam v. Macon & 
Brunswick Railroad, 109 U. S. 446, 452. That was a 
bill in equity to foreclose a second mortgage on a rail¬ 
road and to set aside a sale and conveyance of the 
road to the State of Georgia made under a prior mort¬ 
gage. It was filed by bondholders against the gov¬ 
ernor and treasurer of the State, as well as against 
the railroad company and its directors. The bill was 
dismissed for want of jurisdiction. After laying 
down the principle that neither a State nor the United 
States can be sued without its consent and a suit 
against its property is a suit against it, the court said: 

This principle is conceded in all the cases, 
and whenever it can be clearly seen that the 
State is an indispensable party to enable the 
court, according to the rules which govern its 
procedure, to grant the relief sought, it will 
refuse to take jurisdiction. 

In the case now under consideration the 
State of Georgia is an indispensable party. It 
is in fact the only proper defendant in the case. 
No one sued has any personal interest in the 
matter or any official authority to grant the 
relief asked. 

No foreclosure suit can be sustained without 
the State, because she has the legal title to 
the property, and the purchaser under a fore¬ 
closure decree would get no title in the absence 
of the State. 

Cunningham v. Macon & Brunswick Rd,, 
109 U. S. 451, 457. 
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In Minnesota v. Hitchcock, 185 U. S. 373, the State, 
as plaintiff, brought a suit against the Secretary of 
the Interior and the Commissioner of the General 
Land Office to restrain them from selling school 
sections 16 and 36 in what was known as the Red 
Lake Indian Reservation. 

In that case jurisdiction was sustained, but upon 
the express ground that the act of March 2, 1901, 
31 Stats. 950, was a consent on the part of the United 
States to be sued in respect of the lands in question. 
This consent was necessary because, as the court 
held, the suit was really a suit against the United 
States, and otherwise there would have been no 
jurisdiction. 

Now, the legal title to these lands is in the 
United States. The officers named as defend¬ 
ants have no interest in the lands or the pro¬ 
ceeds thereof. The United is proposing to sell 
them. This suit seeks to restrain the United 
States from such sale, to divest the Govern¬ 
ment of its title and vest it in the State. The 
United States is, therefore, the real party 
affected by the judgment and against which, 
in fact, it will operate, and the officers have no 
pecuniary interest in the matter. If whether 
a suit is one against a State is to be determined, 
not by the fact of the party named as defend¬ 
ant on the record, but by the result of the 
judgment or decree which may be entered, the 
same rule must apply to the United States. 
The question whether the United States is a 
party to a controversy is not determined by 
the merely nominal party on the record but by 
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the question of the effect of the judgment or 
decree which can be entered. 

Minnesota v. Hitchcock, 185 U. S. 387. 

The doctrine was affirmed in the identical words in 
Oregon v. Hitchcock, 202 U. S. 60, 69. This was a 
suit bv the State against the Secretary of the Interior 
and the Commissioner of the General Land Office 
seeking to restrain them from allotting certain lands 
within the State which the State claimed as swamp 
and overfiowred lands, and praying a decree estab¬ 
lishing the title of the State. 

The bill wras dismissed because the United States 
wras, as in the Minnesota case, the real party against 
wrhom any decree would operate. The circumstance 
that the suit w’as brought nominally against the Sec- 
retar}' of the Interior did not give the court juris¬ 
diction, as the real party in interest wras the United 
States. 

A case equally controlling is Louisiana v. Garfield, 
211 U. S. 70. 

That vras a bill to establish the title of Louisiana 
to certain swamp lands and to enjoin the Secretary 
from making a different disposition of them. 

As is the case here, the area claimed unquestion¬ 
ably belonged originally to the United States. The 
act of 1849 provided that upon approval of a list the 
fee of sw’amp lands should vest in Louisiana. This 
area, wffiich formed part of a military reservation, 
had been included in the list, but approval of the 
inclusion had not been made. The reservation 
having been abandoned, a later Secretary decided 
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that the land was properly included, and endorsed 
the list as approved. The plaintiff’s claim was that 
this passed the title. More than five years later the 
defendant, a subsequent Secretary, vacated the 
approval and ordered the lands to be held for other 
disposition, upon the ground that they were not within 
the act of 1849, because then part of a military 
reservation. 

Conceding this, however, there still remained the 
question whether the plaintiff had not good title by 
virtue of the statute putting a limitation of five 
years upon suits by the United States to vacate 
patents, already construed not merely to take away 
the remedy but to validate the grant. 

But the court held that the question could not be 
resolved in that case: 

It raises questions of law and of fact upon 
which the United States would have to be 
heard. The United States fairly might argue 
that the statute of limitations was confined to 
patents, or was excluded by the act of 1871. 
If it yielded those points it still reasonably 
might maintain that a title could not be ac¬ 
quired under the statute by a mere void ap¬ 
proval on paper, if the United States ever 
since had been in possession claiming title, as 
it claimed it earlier by the act of 1871. It 
might argue that, for equitable relief on the 
ground of title in the plaintiff, in the teeth oC 
the last named act, it would be necessary at 
least to allege that the State took and has 
held possession under the void grant. The 
United States might and undoubtedly would 
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deny the fact of such possession, and that fact 
can not be tried behind its back. It follows 
that the United States is a necessary party, 
and that we have no jurisdiction of this suit 
(P. 78.) 

The application of this case is obvious. Prior to 
the river improvement the United States clearly had 
title to the area in question, and the plaintiff had 
none. {Supra, p. 6.) 

How, then, did it pass from the United States to 
the plaintiff? 

The plaintiff says, by virtue of performance by 
the Secretary of War and his subordinates of their 
official duties in the improvement of the river under 
acts of Congress. But neither these acts nor any 
others gave these officials power to divest the United 
States of its title, and whether their official acts had 
that consequence ^‘raises questions of law and of 
fact upon which the United States would have to be 
heard.'' (P. 77.) 

It would have to be heard on the many points of 
law, by which plaintiff itself argues that their acts 
did have that consequence, and it would have to be 
heard, as well, upon the question of fact whether, 
during the coiu^e of the work and before the Gov¬ 
ernment's lease to Martin, the plaintiff ever had 
possession of the land, and ^Hhat fact can not be 
tried behind its back." (P. 78.) 

The plaintiff's position on this point, we submit, 
results from a misconception of three cases. 
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1. United States v. Lee, 106 U. S. 196. The funda¬ 
mental distinction between that case and the case at 
bar is pointed out in Cunningham v. Macon & Bruns¬ 
wick Rd,, at page 452. As there stated, the Lee case 
belongs to the class where an individual is sued, in 
tortj for an act injurious to another in regard to 
person or property, to which his defense is that he 
has acted under the orders of the Government. ‘‘ In 
these cases he is not sued as, or because he is, the 
officer of the Government, but as an individual.^’ 

To this class belongs the “recent case of United 
States V. Lee, 106 U. S. 196, for the action of ejectment 
in that case is, in its essential character, an action of 
trespass, with the power in the court to restore the 
possession to the plaintiff as part of the judgment. 
And the defendants, Strong and Kaufman, being sued 
individually as trespassers, set up their authority as 
officers of the United States, which this court held to 
be unlawful, and therefore insufficient as a defense. 
The judgment in that case did not conclude the United 
States, as the opinion carefully stated, but held the 
officers liable as unauthorized trespassers, and turned 
them out of their unlawful possession.” 

Cunningham v. Macon & Brunswick Rd.y 109 
U. S. 446, 452. 

But here the decree, to have any effect at all, must 
conclude the United States. It is the United States 
which claims the title and made the lease, and the 
title can not be quieted in the plaintiff, as prayed, 
without concluding the United States. 
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Since this can not be done, no decree can be 
entered and the suit must be dismissed for want of 
jurisdiction. 

2. In Philadelphia Co, v. Stimsoriy 223 U. S. 605, 
the plaintiff was the owner of land on a navigable 
river, of which the State had earlv determined the 
high-water mark. A portion of the land had been 
carried aw'ay by erosion. Plaintiff, claiming that 
this had been sudden and not gradual, asserted the 
right to hold and to reclaim to the old line. The 
Secretary’ of War, however, had fixed, for purposes 
of navigation, a harbor and bulkhead line in the 
river inside the plaintiff’s old line, and threatened to 
prosecute for the making of any structure beyond the 
line so fixed. The plaintiff sought. an injunction 
against the fixing of that line and against the prosecu¬ 
tions. 

It is to be observed that, in this case, neither the 
title nor possession of any property of the United 
States was in question. In fact, the suit was brought 
outside the jurisdiction in which the plaintiff’s own 
property lay, and was sustained upon the very 
ground that it did not affect the title to land and was 
not an attempt to enjoin a trespass. The suit was 
directed simply against the performance by the 
Department of an official act which plaintiff claimed 
to be void, in so far as it affected its property, and 
which the Department claimed to be the exercise of 
a statutory duty. It was held, therefore, that the 
suit could be maintained, although it was decided 
that plaintiff having lost its land by gradual erosion 


was bounded by the new water line so made. The 
suits falls obviously in the category of those injunc¬ 
tions brought to enjoin the commission, by an execu¬ 
tive officer, of an act which is alleged to be beyond 
the scope of his authority or unauthorized by the 
statute under which he claims to act. 

Within the same category falls Magruder v. Belle 
Fourche Asm.j 219 Fed. 68. (Appnt. B., p. 5.) 
That was a suit to restrain by purely injunctive relief 
official acts, threatening, contrary to statute and in 
violation of the contract obligations of the United 
States, to commit irreparable injury by turning off 
water from plaintiff^s homestead, unless wholly 
unauthorized charges were paid. 

3. Lane v. Watts, 234 U. S. 525, like Philadelphia 
Company v. Stimson belongs to the familiar class of 
cases in which mandamus or injunction is used to 
control the exercise of an administrative function. 
In the Lane case, the administrative action enjoined 
was an attempt, in 1905, to vacate an official act of 
the Land Department in 1864, whereby title to a 
specified portion of public land in New Mexico had 
vested in the heirs of one Baca. Obviously, one 
officer of the Land Office is not competent to cancel 
or annul the act of his predecessors. 

The title having passed by the location of 
the grant and the approval of it, the title could 
not be subsequently divested by the officers 
of the Land Department. Ballinger v. United 
States ex rel. Frost, 216 U. S. 240. In other 
words, and specifically, the action of the Com¬ 
missioner in approving the location of the 
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grant can not be revoked by his successor in 
office, and an attempt to do so can be enjoined. 
Noble V. Union River Logging R. Co., 147 U. S. 
165; Philadelphia Company v. Stimson, 223 
U. S. 605. (P. 540.) 

In other words, one official act having operated as 
a grant to the plaintiff, a subsequent act under color 
of office, but unwarranted by law and void, would be 
restrained. In connection wdth this relief the court 
directed the filing of the plat and survey of the tract, 
which had been made in pursuance of the original 
approval for the purpose of definitely segregating the 
land and which had been duly certified by the Sur¬ 
veyor General prior to the attempt to reopen the 
question of location. Title having passed by the 
approval and the survey having been made, the filing 
of plat as a muniment of title vras a mere ministerial 
act. 

As pointed out in the opinion (p. 540), the fact 
that the prior approval of the location, whereby title 
absolutely vested, could hot be revoked by the suc¬ 
cessor, disposed of the contention that the suit was 
one against the United States or one for the recovery 
of land merely, or that there was a defect of parties. 

The suit has no analogy whatever wdth the case 
at bar, and the relief is in no respect similar to the 
relief sought for here. 

See also opinion in this court. Lane v. Watts, 41 
App. D. C. 139. 

It is important here, to note the impossibility of 
bringing appellant’s case within the doctrines both 
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of the Lee case and of Philadelphia v. Stimson and 
Lane v. Watts. The possessory action in the Lee 
case was sustained for the very reason that the 
defendant was ^^not sued as, or because he is, the 
officer of the Government/^ In the other cases the 
defendant is sued as, and only because he is, an 
officer of the Government with certain official func¬ 
tions which he can be required to perform. This 
case falls under neither class. Appellant’s reliance 
upon both classes is but evidence of its inability to 
discover any consistent theory sustaining its case. 
For example: Appellant now says that the official 
designation of the defendants is mere descriptio 
personamm and that they are not sued in their 
official capacity. But the things the bill seeks to 
compel these defendants to do are things which they 
could not possibly do in their private capacity. In 
their private capacity, they could not cancel a lease 
of its property made by the United States, or remove 
a fence erected upon property of the United States. 
To say, now, that they were sued in their private 
capacity is simply to say that the bill can not be 
maintained in any aspect, and to make matters so 
much the worse for the plaintiff. 

On the other hand, sued, as they really are, in 
their official capacity, the bill seeks to compel them 
to do things in that capacity, which directly and 
actively affect the United States in its title and 
estate and in its physical control and use of its 
own property. This is quite different from turning 



18 


an intruder, as an individual, out of an unlawful 
possession. The lease to the defendant, Martin, is 
not the lease of the defendant. Garrison, but the 
lease of the owner, the United States, whereby the 
owner raises out of its own fee simple estate a 
chattel interest for its own tenant. Martin does not 
hold of Garrison, but of the United States. 

It is idle to argue that the purpose and prayer 
of the bill do not touch the title and estate of the 
United States. How can the lease be declared void 
and its cancellation ordered, unless the court de¬ 
termines that the United States has no title? That 


Is the only imaginable ground to make it void. 


Nor is it possible to compel the defendants to do 
any of the things with respect to the physical condi¬ 
tion of the property without directly interfering with 


the custody and use by the United States of its 


own tangible property. 


Repeated decisions affirm the principle which re¬ 


fuses jurisdiction to a suit which, by seeking to con¬ 


trol defendants in their official capacity and in the 
exercise of their official functions as representatives 


and agents of the United States, thereby seeks to re¬ 
strain or control the use of property owned or used 
by the United States. 

Belknap v. Schild, 161U. S. 10, was a suit for patent 
infringement brought against officers having charge, 
in their official capacity, of a caisson gate made and 
used by the United States at a dry dock in a navy 
yard. The plaintijff sought to enjoin the use of the 
gate in the navy yard and to compel the gate itself to 
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be destroyed or delivered up. The gate was adjudged 
to be an infringement. The Supreme Court, however, 
directed the bill to be dismissed, upon the ground 
that the United States not being a party the court 
could not assume jurisdiction to interfere by injunc¬ 
tion with the use of a physical object in v/hich the 
United States claimed a right in rem, but which hap¬ 
pened to be in the custody of the defendant officers 
in their representative capacity. The court said: 

* * * Although this suit was not brought 
against the United States by name, but against 
their officers and agents only, nevertheless, so 
far as the bill prayed for an injunction, and for 
the destruction of the gate in question, the de¬ 
fendants had no individual interest in the con¬ 
troversy; the entire interest adverse to the 
plaintiff was the interest of the United States 
in property of which the United States had 
both the title and the possession; the United 
States were the only real party, against whom 
alone in fact the relief was asked, and against 
whom the decree would effectively operate; 
the plaintiff sought to control the defendants 
in their official capacity, and in the exercise of 
their official functions, as representatives and 
agents of the United States, and thereby to 
defeat the use by the United States of property 
owned and used by the United States for the 
common defence and general welfare; and 
therefore the United States were an indis¬ 
pensable party to enable the court, according 
to the rules which govern its procedure, to 
grant the relief sought; and the suit could not 
be maintained without violating the principles 


20 


affirmed in the long series of decisions of this 
court, above cited. 

Belknap v. Schild, 161 U. S. 10, 25. 

The ground of decision was succinctly restated in 
International Postal Supply Company v. Brucey thus: 

* * * the proposition which was made 
the turning point of the case, that the court 
could not interfere with an object of property 
unless it had before it the person entitled to 
the thing, and this proposition was held to 
extend to an injunction against the use of the 
thing as well as to a destruction of it or to a 
removal of the part w’hich infringed. It was 
pointed out that the defendants had no per¬ 
sonal interest in the continuance of the use, 
and that, so far as the injunction vras con¬ 
cerned, the suit really was against the United 
States. (194 U. S. 601, 605.) 

In the latter case the patentee, by suit against the 
postmaster, sought an injunction against the use of 
hired canceling machines used in the post office. 

After pointing out, in the language above quoted, 
that such an interference with an object of property 
was really a suit against the United States, the 
court said: 

In the case at bar the United States is not 
the owner of the machines, it is true, but it 
is a lessee in possession, for a term which 
has not expired. It has a property, a right 
in remj in the machines, w’hich, though less 
extensive than absolute ownership, has the 
same incident of a right to use them while 
it lasts. This right can not be interfered with 
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behind its back and, as it can not be made a 
party, this suit, like that of Belknap v. Schild, 
must fail. 

International Postal Supply Co. v. Bruce, 
194 U. S. 601, 606. 

Although the property in Goldberg v. Daniels, 231 
U. S. 218, was personal and not real, the principle is 
in point. The cruiser Boston, having been condemned 
and stricken from the Naval Register, the Secretary, 
acting under statutory authority, advertised for pro¬ 
posals of purchase. Goldberg's bid (accompanied 
by a certified check) was the highest, but the Secre¬ 
tary aftenvards refused to deliver the vessel and re¬ 
turned the check to the bidder, who, however, 
notified the Secretary that he claimed the vessel and 
would hold the check subject to the Secretary's 
order. Goldberg prayed a mandamus to compel 
delivery of the vessel on the ground that title had 
passed to him by the sale. A demurrer was sus¬ 
tained by this court on the ground that the discretion 
of the Secretary was not ended by the receipt and 
opening of bids even though they satisfied all the 
conditions prescribed. 

The Supreme Court on appeal preferred to base its 
decision upon the broader ground, which, as they 
said, comes earlier in point of logic. The United 
States is the owner in possession of the vessel. It 
can not be interfered with behind its back, and, as 
it can not be made a party, this suit must fail. 
Belknap v. Schild, 161 U. S. 10; International Postal 
Supply Co. V. Bruce, 194 U. S. 601, 606; Oregon v. 
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Hitchcock, 202 U. S. 60, 69; Naganab v. Hitchcock, 
202 U. S. 473, 476/^ 

Goldberg v. Daniels, 231 U. S. 218, 221, 222. 

It is clear, we submit, upon the principles estab¬ 
lished by these cases, that this suit must fail, both in 
respect of the effort to quiet the title to the land and 
in respect of the attempt, by suing officers of the 
Governm.ent, to declare void and cancel the Govern¬ 
ment's own lease to interfere with the physical 
property of the United States, and to force such 
officers bv mandaton' iniunction to remove the 

V %/ V 

fence by which the Government holds the property 
in question. 

II. This bill can not be entertained for another 
reason. It is a mere ejectment bill. 

It is not a proceeding to quiet possession actually 
held under a title which has been established at law, 
but an effort to establish in equity a legal title to the 
locus in quo. It is in substance and effect an eject¬ 
ment bill. 

Killian v. Ebbinglmus, 110 U. S. 568, 573. 

It is an attempt to have a coiurt of equity, for the 
first time, award the plaintiff, because of the fact of 
reclamation, a legal title to a defined area, in which, 
before it was reclaimed by the United States itself, 
the United States had, of common right, the absolute 
legal title and estate. {Cropley v. Dist. Col., 23 
App. D. C. 232, 245; Shively v. Bowlby, 152 U. S. 1, 
11; Morris v. U. S., 174 U. S. 196, 225.) 

It is sought, in other words, to work a devolution 
of that legal title out of the United States by a 
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construction which it is hoped the court will make 
of the legal effect of the acts done by the United 
States in reclaiming the land. 

The bill does not allege that the plaintiff had any 
title to the area before reclamation. On the con¬ 
trary, it avers that it was owner of a different tract 
which abutted the locus. Before the title can be 
quieted it must first be established, and this suit is 
an effort to have this court of equity called upon to 
do just that thing. 

In short, there is an existing controversy as to the 
legal title. This excludes the jurisdiction of equity. 

Given v. Brown, 21 App. D. C. 295, 312. 

Ke^e V. Bramkall, 3 Mack. 551. 

Neither can such a bill be maintained in order to 
restrain a trespass. 

Harvey v. Miller, 24 App. D. C. 51, 54. 

III. The bill can not be maintained for the further 
reason that the plaintiff did not have the possession 
requisite to sustain a bill to quiet title. 

(a) It can not be questioned that plaintiff had no 
possession of the submerged soil. 

By its very nature, such soil was in possession of 
the Sovereign by reason of its ownership of the fee. 
Not only that, but the plaintiff, as the owner of the 
upland abutting such submerged soil at the high- 
water line, had no right to enclose any portion of, or 
to erect any structure whatever on, such submerged 
lands, unless and imtil expressly licensed so to do. 
Whether such a structure is an interference with 
navigation or not, it is an invasion of the Sovereign’s 
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jus privatum or private property in the soil covered 
by water. 

Hale, De Jure Maris^ Cap. 7, in Hargrave’s Law 
Tracts, p. 85. 

Shively v. Bowlhy, 152 U. S. 1, 11, 13. 

Cobh V. Lincoln Park Commissioners, 202 Ill. 427; 
67 N. E. 5, 7. 

But it is not even suggested that the plaintiff had 
made any wharf, bulkhead or other structure within 
the area claimed. 

Such being the situation with respect to the sub¬ 
merged soil, it is obvious that the plaintiff had 
neither title to nor possession of the same. 

(5) It is equally obvious that the plaintiff had no 
possession of the submerged soil while it was in the 
process of being converted into fast land. The bill 
(p. 2) says that the land of which the plaintiff is the 
owner abuts the eastern shore of the Anacostia 
River; that the defendants, or their predecessors 
in office — 

caused a dike or harbor line to be established 
some distance out from the said western 
boundary or meander line of plaintiff’s prop¬ 
erty along the eastern shore of the Anacostia 
River defined as a dock or harbor line by 
building a stone dike or retaining wall 
* * * paralleling the frontage of afore¬ 
said property. * * * Said oflBcers * * * 
then proceeded to dredge the channel of 
said river outside of the retaining wall, and 
instead of carrying away the dredging mate¬ 
rial, deposited it between said wall and the 
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shore line by means of pipe lines, thus causing 
fertile land of 15| acres, more or less, to be 
formed contiguous to the meander line of 
plaintiff^s property aforesaid. 

From this it is plain that throughout the process 
of causing this land “to be formed,’’ the reclama¬ 
tion area continued in the possession of the United 
States. 

(c) It is plain from the allegations of the bill that 
the plaintiff, which had no title to the area in ques¬ 
tion and could only have obtained possession of it 
by an intrusion upon the land of the United States 
upon which the Government was actually at work, 
did not have, before filing its bill, actual possession 
of the premises in controversy. This is prerequisite. 
Frost V. Spitley, 121 U. S. 552, 556. 

The sixth paragraph of the bill (R. 3) states that 
on January 1, 1914, plaintiff made a lease of its water¬ 
front property, including the locus in quo, and the 
tenant took possession of the land leased to him, 
planted crops thereon, and has been and is in posses¬ 
sion thereto, farming the same. But in the seventh 
paragraph (R 4) the bill states that on October 19, 
1914, more than three months prior to the filing of 
the bill, the Chief of Engineers, or his predecessor in 
office, caused certain fencing material to be landed at 
the retaining wall, and without the leave or license of 
plaintiff, and over its verbal and written protest, 
erected a fence of wood and wire along the original 
shore or meander line bounding plaintiff’s property 
aforesaid, and on every other panel of said fence 
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posted a notice claiming the ‘^enclosure’’ as Govern¬ 
ment land. The notice is set out at large in the bill. 

From these allegations it is plain that at the date 
of the filing of the bill, the land was in the actual 
possession of the United States and that this bill is 
really an effort to dispossess it. In short, it is a bald 
attempt at an equitable ejectment, endeavoring (1) 
to establish a legal title, which has not been estab¬ 
lished at law, and (2) in connection therewith, to 
regain the possession of land which is in the actual 
possession of the person, the United States, claiming, 
and obviously having, the legal title. According to 
the established principles of equity, such a bill can 
not be entertained. 

When it appears that the real question between the 
parties is the title to the freehold, a court of equity 
properly refuses to interfere. 

SECOND POINT. 

The bill shows on its face that the plaintiff has no 
title to the land claimed. 

I. The United States, as successor by cession from 
the State of Maryland to the lord proprietary of 
Maryland, has as sovereign not only the dominion 
but the absolute property in the soil under the navi¬ 
gable waters of the District of Columbia below high- 
water mark. 

Morris v. United States, 174 U. S. 196, 227. 

Cropley v. District of Columbia, 23 App. 

D. C. 232, 244, 245. 

Evans v. D, C., 31 App. D. C. 844. 
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Hess V. MuiTj 65 Md. 586, 606. 

Western Md, Ry, Co. v. Baltimore, 106 Md. 
561, 573. 

Lord Proprietary v. Jennings, 1 H. and McH. 
92. 

Smith and Purviance v. State, 2 H. and McH. 
244. 

Conversely, the plaintiff, as the owner of lands 
abutting on the Anacostia River, had no title, estate, 
or property in the submerged soil below high-water 
mark. That remained subject to the control and 
disposition of its owner, the United States. 

The reclaimed area constituting the locus in quo 
is raised wholly upon such submerged soil. It is, 
therefore, the property of the United States— 

* * * because the soil under the v/ater 
must needs be of the same propriety as it is 
when it is covered with water. If the soil of 
the sea, while it is covered with w’ater, be the 
king’s, it can not become the subject’s because 
the water hath left it. 

Hale, De Jure Maris, c. 6. 

The only exception to this fundamental rule is the 
case of alluvion where the addition ^Ho the dry land 
gradually is a kind of perquisite and an accession to 
the land.” Ib. 

Such an increase of soil formed by the waters 
gradually and imperceptibly receding is given to the 
owner of the adjacent land upon the principle that 
he— 

is subject to loss by the same means which 
may add to his territory; and, as he is without 
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remedy for his loss in this way, he can not be 
held accountable for his gain. 

Xew Orleans v. United States, 10 Pet. 662, 
717. 

County of St. Clair v. Livingston, 23 Wall. 
46, 67, 68. 

Linthicum v. Coaji, 64 Md. 439, 450. 

Jefferis v. East Omaha Land Co., 134 U. S. 
178, 192. 

Giraud’s Lessee v. Hughes, 1 G. & J. 249. 

Rex y. Lord Yarborough, 3 B. & C. 91; 2 
Bligh N. S. 147. 

Obviously, this is not a case of alluvion. The 
immediate reclamation bv artificial means of hun- 
dreds of acres of ground out of the river bed is not a 
case of accretion gradually and imperceptibly made 
bv the water.-’ It can hardlv be su 2 :geste:i that 
what was here added was added so gradually and 
imperceptibly that though the witnesses may see 
from time to time that progress has been made, they 
could not perceive it while the process was going on.” 
That is the test. 

Philadelphia Co. v. Stimson, 223 U. S. 605, 
624. 

II. The fact that the United States w’as, before 
reclamation, the absolute owner of the property in 
the soil w’hich has been raised puts out of considera- - 
tion once for all the cases in w’hich reclamation has 
been made upon submerged soil in wrhich, by the 
local law, the owner of the adjacent land had an 
absolute or qualified estate, or in which, by statute, 
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he had been given a continuing franchise himself to 
reclaim. 

Where the riparian owner has himself the fee in the 
submerged soil, the land reclaimed obviously becomes 
his land for the very same reason that here it becomes 
the land of the United States. 

Where, as under the later statutes in Maryland, the 
riparian owner himself has been given an exclusive 
and continuing right to reclaim, the power of the 
sovereign is to the same extent necessarily and 
expressly curtailed. 

No such condition exists in the District of Colum¬ 
bia. The only cases applicable and in point, there¬ 
fore, are those where the reclamation is made by the 
Government owning the fee in the submerged soil. 

In all such cases the owner of the submerged soil 
remains the owner of the soil reclaimed. 

Barney v. Keokuk^ 94 U. S. 324. 

Haight v. City of Keokuk, 4 Iowa, 199. 

Tomlin v. Dubuque R. R, Co., 32 Iowa, 106. 

Hoboken v. Pennsylvania Railroad, 124 U. S. 
656. 

Stevens v. Paterson & N. R. R. Co., 34 N. J. 
L. 532. 

Sage v. Mayor, 154 N. Y. 61, 47 N. E. 1896. 

Home, etc., v. Commonwealth, 202 Mass. 422, 
89 N. E. 124. 

In Barney v. Keokuk, 94 U. S. 324, the plaintiff 
brought ejectment for a reclaimed area filled in by 
the city of Keokuk below high-water mark in front 
of a street, the title to w’hich went with the lots front¬ 
ing thereon owned by the plaintiff. The reclaimed 
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area was occupied by the depots and tracks of rail¬ 
roads and the freight house of a steamboat company, 
holding the same under the license of the city. The 
decision against the plaintiff ultimately turned upon 
the proposition that there was a public easement and 
use not only for street purposes but for wharves, 
landings, and levees in the marginal street and in 
land that might be reclaimed between it and the chan¬ 
nel, and that the occupation of this space in the man¬ 
ner described was not an improper use or occupation 
of the street. But the opinion clearly states that, 
assuming the local law of Iowa to have adopted the 
true common-law rule that the title of the riparian 
proprietor does not extend below high-water mark, 
then not only the use but the legal title to the re¬ 
claimed area was vested in the city as an authorized 
agency of the State. Barney v. City of Keokuk, 94 
U. S. 324, 336, 388. 

Although the Supreme Court, finding another solu¬ 
tion, did not feel called upon finally to decide the 
question of local law, the case is a clear authority for 
the defendant here. For our local law is precisely 
what is assumed in their decision to be the law in 
Iowa. {Haight v. City of Keokuk, 4 low’a, 199; Tom¬ 
lin V. Dubuque Railroad Co., 32 Iowa, 106.) 

The question raised in Barney v. Keokuk was 
squarely presented for decision and decided in 
Hoboken v. Pennsylvania Railroad, 124 U. S. 656. 
Col. Stevens, the owner of a large tract bordering on 
the Hudson River, laid out the citv of Hoboken 
by a recorded plan showing east and west streets 
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extending to the high-water mark of the river as 
it then existed. By the law of New Jersey the title 
to the submerged soil below high-water mark is in 
the State, subject, of course, to the power of the 
United States to regulate commerce. As here, the 
title of the State is both sovereign and proprietary 
(p. 681). By local custom having the force of law, 
and afterwards confirmed by statute, the riparian 
owner had the privilege of wharfing and reclaiming 
out to low-water mark, but until the privilege was 
actually exercised he acquired no title in the sub¬ 
merged soil. The title remained in the State, and, 
as at common law, the riparian proprietor had no 
peculiar rights in this public domain as an incident 
of his estate (p. 690). By certain statutes long sub¬ 
sequent to the laying out of the city, the State 
granted the submerged lands in front of the city to 
certain corporations with power to reclaim the same 
and erect wharves and other improvements (pp. 
686-687). 

On behalf of the city it was contended that the 
defendant railroad companies had no power to use 
or to erect structures on the reclaimed land at the 
ends of the east and vrest streets in such manner as 
to cut off access which these streets, as originally 
laid down to high-water mark, had to the water, and 
that, in consequence, the reclaimed land must be 
deemed to be subject to an easement of access where¬ 
by the streets would connect with the new water line. 

But it was held that the original proprietor laying 
out the city had no power to create an easement for 
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the public over lands below high-water mark as 
against the State and those claiming under it, and 
that any easement which the public may have in 
New Jersey to pass over lands originally made by 
filling in to high-water mark in order to reach navi¬ 
gable water is subordinate to the right of the State 
to grant the land in discharge of the supposed ease¬ 
ment. The court said: 

* * * It is to be borne in mind that the 
lands below high-water mark, constituting the 
shores and submerged lands of the navigable 
waters of the State, were, according to its 
laws, the property of the State as sovereign. 
Over these lands it had absolute and exclusive 
dominion, including the right to appropriate 
them to such uses as might best serve its views 
of the public interest, subject to the power 
conferred by the Constitution upon Congress 
to regulate foreign and interstate commerce. 

Hoboken v. Penn. R. R. Co., 124 U. S. 656, 
688 . 

Having in view the manifest policy of this 
legislation, and the force and meaning of its 
language, we do not hesitate to adopt the 
conclusion that the several grants of the State 
to the united companies, under the act of 
March 31, 1869, to enable them to improve 
their lands under water at Kill von KuU and 
other places, and the grants under the general 
act of the same date, under which the other 
defendants claim, were intended to secure to 
the grantees the whole beneficial interest and 
estate in the property described, for their 
exclusive use for the purposes expressed and 
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intended in the grants. And, construing these 
conveyances most strongly in favor of the 
public, and yet so as not to defeat the grants 
themselves, we also conclude that the rights 
conveyed exclude every right of use or occu¬ 
pancy on the part of the public in the land 
itself. 

Ibid., p. 691. 

In Massachusetts, by the Colonial Ordinance of 
1641-47, after securing for householders the fishing 
and fowling privileges wherever the sea ebbs and 
flows, it was declared that the proprietors of land 
upon tidewaters should— 

* * * have propriety to the low-water 
mark where the sea doth not ebb above a 
hundred rods, and not more wheresoever it 
ebbs further; provided that such proprietor 
shall not, by this liberty, have power to stop 
or hinder the passage of boats or other 
vessels. 

Except as against public rights, which are protected 
for the benefit of the people, private ownership is 
made perfect. 

BiUler V. Attorney General, 195 Mass. 79; 80 N. E. 
688; 8 L. R. A. (N. S.) 1047. 

The waters and the land under them beyond 
the line of private ownership are held by the 
State, both as owner of the fee and as the 
repository of sovereign power, with a perfect 
right of control in the interest of the public. 
The right of the legislature in these particulars 
has been treated as paramoimt to all private 
rights, and subject only to the power of the 
Government of the United States to act in the 
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interest of interstate or foreign commerce. 
Ail rights granted to individuals by general 
laws are made subject to this paramount right 
of the legislature to do what is deemed neces- 
senry for the promotion of navigation. 

Home for Aged Women v. Commonwealth, 
202 Mass. 422; 89 N. E. 124, 125. 

In the latter case the several petitioners vrere the 
owners of land extending to the line of the sea wall 
on the southerly side of the Charles River in Boston. 
This wall opposite the land of petitioners is northerly 
and belovr the line of low’ w’ater. The Charles River 
Basin Commission, acting under statutory authority, 
instituted a proceeding for the taking in fee of a strip 
of flats and lands covered by tidewater northerly of 
this sea wall, so far as the same are owmed by private 
individuals and corporations, with the rights, ease¬ 
ments, privileges, and appurtenances. 

Petitioners prayed for an assessment of the dam¬ 
ages to their property by the taking. The Common¬ 
wealth demurred on the ground that it did not ap¬ 
pear that any lands or rights in lands of the peti¬ 
tioners had been taken. No part of the parcel of 
land within the boundaries of the petitioners is 
included in the portion taken by the commission, 
but the claim was that riparian and other rights, 
easements, privileges, and appurtenances were an¬ 
nexed to, or appurtenant to, and parcel of such 
estates by reason of the situation of the property 
adjacent to the sea wall. 



Treating the petitioners as severally having an 
estate in fee to the line of the sea wall, the court 
proceeded at once to the question what rights had 
they, if any, as riparian proprietors on the river, in 
these navigable waters where the tide ebbs and flow’s. , 
It was decided that there was no taking of the peti¬ 
tioners' property by the commission, and that they 
were not entitled to an assessment of damages under 
the statute. 

Home, etc., v. Commonwealth, 202 Tdass. 422. 

Petitioners' principal contention w*as that they 
had a right of access to deep w’ater from their lands 
and a right of access from the channel to their lands 
to be used for navigation. Conceding that the pe¬ 
titioners had, as against private iiulividnals, a right 
of access analogous to a right of access to a highw’ay 
on land, the court held, nevertheless, that they had 
not acquired a new right of property, such that the 
discontinuance of the highway wrould take from them 
a part of their estate. 

Said the court: 

In a sense, there is a valuable right of access 
to the waterway'or to the street, so long as the 
waterw’av or street is there. But it does not 
follow that the abutter on the w^aterwav can 
insist that the Government shall make no 
change in the waterv/ay on its own land, in the 
interest of more convenient and valuable 
navigation, which shall leave him wdth a less 
convenient passageway to the channel, or 
perhaps with no passageway at all. The 
Government has this paramount right to do 
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what is necessary for the public good, in pro¬ 
moting better navigation. The benefits en¬ 
joyed by the abutting landowner are held 
subject to the possibility of diminution or 
loss by the exercise of this right. In like 
manner on a street, while no one can cut off 
the abutter from access to the street in front 
of his premises, it does not follow that the 
Government, having once laid out the street, 
is bound to maintain it there forever, and that 
as against the Government, the abutter has 
acquired a right of property to have it so 
maintained for his individual benefit. 

Home, etc., v. Commonwealth, 202 Mass. 422, 
429; 126. 

That the right of access to and from prop¬ 
erty so situated is held subject to changes in 
the condition of the public property, made 
under the paramount authority of the Gov¬ 
ernment in the interest of better navigation, 
has been recognized by courts of high author¬ 
ity. In Sage v. Mayor, 154 N. Y. 61-79, 47 
N. E. 1096, 1101, 38 L. R. A. 606, 61 Am. St. 
Rep. 592, the court said: ‘^Although, as 
against individuals, or the unorganized public, 
riparian owners have special rights to tide 
water that are recognized and protected by 
law, as against the general public, as organized 
and represented by Government, they have 
no rights that do not yield to commercial in¬ 
terests, except the right of preemption when 
conferred by statute, and the right of wharf¬ 
age when protected by a grant and covenant 
on the part of the State, as in the Langdon 
case, 93 N. Y. 129, and Williams case, 105 N. Y. 
419, 11 N. E. 829 * * *. So, it seems to 
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me, when any public authority conveys land 
bounded by tide water, it is impliedly subject to 
those paramount uses to which the Government, 
as trustee for the public, may be called upon 
to apply the water front for the promotion of 
commerce and the general welfare.’’ This 
states the well-established law of New York. 
The fact that corporations serving the public 
under legislative authority are held in that 
State to have less rights as against individual 
property owners than the Government itself 
does not diminish the weight of this doctrine, 
as affecting cases like those now before us. 
The fundamental reason for the rule is the 
same as that in Massachusetts. Although early 
colonial grants are considered in the opinion, 
ultimately the right depends upon the in¬ 
herent and paramount power of the Govern¬ 
ment, as the representative of the whole pub¬ 
lic, which power has always been retained by 
the legislature except when plainly limited 
by an express grant. 

The case of Gibson v. United States, 166 U. S. 
269, 17 Sup. Ct. 578, 41 L. .Ed. 996, which 
arose in Pennsylvania, fully covers the ques¬ 
tion which we are considering. A dike had 
been constructed which substantially destroyed 
the landing of the claimant by preventing 
free ingress and egress to and from the landing 
on and in front of the claimant’s farm, whereby 
she had communication with the navigable 
channel of the Ohio River. The court said: 

In short, the damage resulting from the prose¬ 
cution of this improvement to a navigable 
highway, for the public good, was not a result 
of a taking of appellant’s property, and was 
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to v'hich her property had ahvays been sub¬ 
ject/’ The doctrine is stated in Transporta¬ 
tion Company v. Chicago, 99 U. S. 635-642, 
25 L. Ed. 336, in these'words: ^^4cts done in 
the proper exercise of governmental po'^ers, 
and not directly encroaching upon private 
property, though their consequences may im¬ 
pair its use, are universally held not to be a 
taking, within the meaning of the constitu¬ 
tional provision. They do not entitle the 
owner of such property to compensation from 
the State, or its agents, or give him any right 
of action.” This case arose under the law of 
Illinois. The claim was for being deprived of 
access to the plaintiff’s property on the side of 
the river and the side of the street, in connec¬ 
tion with the construction of a tunnel under 
the Chicago River. The distinction between a 
right which will entitle one to compensation 
for an injury by a private person and a right 
which must be paid for by the Government, 
if property is affected by the exercise of gov¬ 
ernmental power, is referred to in the opinion. 

Ibid, pp. 430-432. 

With respect to the contention that the petitioners 
were damaged in respect of other rights than their 
right of access to the navigable highway, the court 
said: 

But the common law and the colonial 
ordinance give owners on the shore of the 
sea, or on navigable tidewater in bays, 
harbors, and inlets, only a limited right 
beyond the line of their private ownership. 
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Their right is that of members of the public 
for hose benefit the property is held by the 
State, • ith such special advantages to their 
property in the use of these public rights as 
come from its contiguity. Their rights, to 
be used in connection with their property, 
like the rights of other members of the public, 
are subject to the paramount right of control 
of the Government for the public good, how¬ 
ever the exercise of this right of control 
may affect the convenience of any individual. 

Ibid., p. 434. 

Petitioners further contended that the acts of the 
commission were not authorized under the rules of 
law stated above because thev were not made for the 

V 

improvement of navigation. The court answ^ered, how¬ 
ever, that the trust for the public under which the 
sovereign holds the navigable tidewaters and the land 
under them beyond the line of private ownership is 
not limited to navigation alone. 

It is wider in its scope, and it includes all 
necessary and proper uses, in the interest of 
the public. In Com. v. Roxhury^ 9 Gray, 
451-483, Chief Justice Shaw, in speaking of 
the sea shores and the land under the sea, 
said of the king ^Hhat he held the same 
publici juris for all useful purposes, the prin¬ 
cipal of which were navigation and the fish¬ 
eries.” As the State is not only the holder 
of the title but the representative of the 
people, it may exercise the police power over 
the property, for their good. The rights of 
individuals, both in their persons and in the 
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use of their property, are subject to the exer¬ 
cise of the police pov\’er. 

Ibid., 435. 

See, also, Comrs. of Lincoln Park v. Fahr- 
ney, 280 Ill. 256, 257. 

Another case precisely in point is Sacje v. The 
Mayor of New York, 154 N. Y. 61. 

In New York, as here, the State is vested with the 
title to the soil underlying the navigable waters. 
The riparian owners, therefore, owned, as here, 
to the high-water mark. By colonial charters, 
afterwards confirmed bv statute, the title to the 
waters immediatelv in front of the Island of Man- 
hattan was granted to the city. 

Owners of upland under grants for lots in New 
Harlaem contended that by virtue of their riparian 
ownership the city was without power to improve 
the water front by filling in the submerged land 
below high-water mark in front of them and con¬ 
verting the same into an exterior street, docks, 
and bulkheads, thereby ’ destroying their access to 
navigation. 

Although the court, following Rumsey v. N, Y. & 
N, E. R. R. Co., 133 N. Y. 79, conceded, under the 
later decisions in New York, that access from a 
riparian or littoral estate was in the nature of a 
special property right, it held that this right, however 
good against strangers, was enjoyed in subordina¬ 
tion to the right of the State, and therefore of its 
grantee, the city, which had the same power as the 
State, to convert the submerged soil into fast land 
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in the interest of commerce. The principle of the 
decision was that, in its very nature, in every grant 
of land bounded by navigable waters where the tide 
ebbs and flows there is an implied reservation of a 
right so to improve the water front in aid of navi¬ 
gation for the benefit of the general public without 
compensation to the riparian owner. This impli¬ 
cation springs from the title to the tideway, the 
nature of the subject of the grant and its relation 
to navigable tidewaters. 

Sage v. The Mayor of New York, 154 N. Y. 

61, 76. 

This case is noteworthy in that it distinctly affirms 
the right of the State or its authorized agency, if the 
public interest requires it, to interpose, by reclama¬ 
tion in front of the original riparian estate, even a new 
svstem of docks and bulkheads which the Govern- 
ment may lease to private individuals. In fact, 
since the breakdown of the system of public docks 
under private control, in which, by statute, a prefer¬ 
ential right of use had been granted {Kingsland v. 
Mayor, 110 N. Y. 569, 577) a very large portion of 
the present water front of the city of New- York has 
actually been made by public reclamation in front 
of the former riparian estate, and a complete new line 
of wharves belonging to the municipality was thus 
brought into existence. Any incorporeal rights ex¬ 
isting by express grant and covenant from the State 
were, of course, paid for. But the submerged soil 
already in the ownership of the city remained, after 
as before reclamation, its property. 


It is not feasible to attempt to weaken the authority 
of this case by suggesting that it depends not upon 
principles of general application but upon the fact 
that the city had a grant of the bed below high- 
w’ater mark. That merely substituted the city for 
the State, and what the city did could be done a 
■fortiori by the State if, as here, it had remained 
owner as well as sovereign. The further suggestion 
that Sagers access could be cut off because he was not 
a true riparian owner is without foundation. The 
opinion expressly concedes that he had the full 
right of access enjoyed by riparian owners in New 
York. 

The so-called Speedway case^^ {Matter of the City 
of Xew York, 168 X. Y., 134) is not in point, because 
this is a river and harbor improvement expressly 
made bv Congress ^^ with a view’ to the interests of 
commerce and navigation.^^ (32 Stat. L., ch. 1079, 
p. 351; see Appendix A.) 

It may be questioned, moreover, whether the 
'^Speedway case^^ does not attempt to introduce 
an inadmissible distinction—one which has been 
uniformly rejected by the Supreme Court of the 
United States. If what is done is wdthin an 
acknowledged powder, reasons or purposes may not 
be inquired into. 

The decisions of this court from the begin¬ 
ning lend no support whatever to the assump¬ 
tion that the judiciary may restrain the exer¬ 
cise of lawful power on the assumption that a 
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wrongful purpose or motive has caused the 
power to be exerted. 

McCray v. United States^ 195 U. S., 27, 54, 
55-56. 

If, as the Sage case diecicled and the Speedivay case 
conceded, the power of Government to improve com¬ 
merce and navigation included power to make a fill 
which cut off upland access, it is not for the judiciary 
to inquire into ulterior motives or to question the 
incidental use to which the improvement made in the 
execution of the power may be put. 

And here should be noticed the mistaken inference 
appellartt draws from the statement that the United 
States holds the title to the waters and bed in trust 
for the public. That trust is a public, not a private, 
trust. The expression means simply that the jus 
privatum (held successively by the British Crown, 
the Lord ProprIetar\q the State of Maryland, and the 
United States) is subject to the jus publicum, which 
also is represented by the United States. In other 
words, the legal fee is held by the United States in the 
public interest. 

In colonial times there was a difference. The 
Calverts held in a dual capacity. As proprietaries, 
they could not, without the consent of the freemen 
represented in their legislature, sell or dispose of the 
submerged soil which they held as part of their 
regalia, Morris v. U. S,, 174 U. S., at 226, 227. In 
this respect their position was analogous to that of 
the Crown, without Parliament. ( The King v. Mon¬ 
tague, 4 B. & C. 598.) But here the United States is 
a complete, indivisible, political sovereignty, em- 

62060—16-4 
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bracing within itself absolute legislative powers. It 
is the sole judge and conservator of the public trust, 
public interests, or public purposes (whichever you 
may choose to call them), for which it owns the beds 
and waters. Its powers to shape and dispose of are 
equally plenary. 

Speaking of this very power, a distinguished court 
said : 

Of necessity, the jurisdiction to regulate and 
dispose of those rights which are public and 
common must reside in the legislative body 
which is the representative of the people. 

Wooley V. Campbell, 37 N. J. L. 163, 165-6. 

Note, again, what was in Home v. Commonwealth^ 
202 Mass., at p. 435. 

The authority of these cases, absolutely in point, 
is not impugned by the criticism of Mr. Farnham, 
editor of L. R. A., whose irreconcilable attitude not 
' only toward the {Martin v. Waddell, 16 Pet. 367) 
principle of sovereign ownership (v/hich he calls ^^a 
plain departure from common-lavr principles, 1 
Farn. p. 202), but as well the whole of the Federal 
doctrine of the subordination of riparian rights, is 
well known. 

These authorities, we submit, conclusively negative 
the vital point of plaintiff’s case, viz, that it has title 
to the made land. 'Whatever other rights plaintiff 
might have, if it has not title, the bill fails. 

The discussion might well end here. But, inas¬ 
much as appellant’s argument ranges over a much 
wider field in the hope of collaterally supporting its 
case, ‘we are, in a measure, compelled to follow. 



THIRD POINT. 


The plaintiff possessed no riparian rights which could 
preclude the United States from improving the 
Anacostia River by building a dike on the bed of 
the river and reclaiming the submerged soil between 
the dike and the original shore. 

1. Under the commerce clause of the Constitution 
the power of the United States over the navigable 
waters of the country is paramount and unrestricted, 
save by the limitations fixed b}’ the Constitution 
itself. {Scranton v. Wheeler, 179 U. S. 141.) It may 
do whatever, in its judgment, is advisable to be done 
for the protection and improvement of navigation. 
It may change its direction by forcing it into one 
channel of the river rather than in another. It may 
build lighthouses in the bed of the stream and 
authorize the construction there of bridges, locks, 
and dams. It may erect such piers, walls, jetties, 
and other structures as in its judgment are necessary 
or expedient. It may require all navigators to pass 
along a prescribed channel and may close any other 
channel to their passage, thus making access to 
particular riparian land impossible. 

South Carolina v. Georgia, 93 U. S. 4, 11-13. 

United States v. Chandler-Dunhar Co., 229 
U. S. 53, 62-65. 

Union Bridge Co. v. United States, 204 U. S. 
364, 389-396. 

Scranton v. Wheeler, 179 U. S. 141, 164. 

Hawkins Point Lighthouse, 39 Fed. 77, 83. 
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As a necessary corollary, all riparian ownership, 
whether bounded by high or low water mark, “is 
subject to the obligation to suffer the consequences 
of the improvement of navigation’’ under an act 
of Congress passed in the exercise of the dominant 
right of the Government in that regard. 

Gibson V. United States, 166 U. S. 269, 276. 

Scranton v. Wheeler, 179 U. S. 141, 156, 164. 

United States v. Chandler-Dunbar Co., 229 
U. S. 53, 70. 

In Gibson v. United States, under an appropriation 
providing merely— 

Improving the Ohio River: Continuing im¬ 
provement, six hundred thousand dollars, 

the engineer officer, by direction of the Chief of 
Engineers and the Secretar\^ of War, constructed a 
dike across the front of Mrs. Gibson’s farm, which 
substantially destroyed her landing place and so cut 
her off from the Ohio River that during the ordinary 
stage of water she could not “get the products off, 
or the supplies to, her farm without going over the 
farms of her neighbors to reach another landing.” 
In short, access to navigable wrater was substantially 
destroyed. It was held, nevertheless, that the 
damage done to the use and value of her property, 
not being the result of the taking of any part of her 
property, whether upland or submerged, or a direct 
invasion thereof, but the incidental consequence of 
the lawful and proper exercise of a governmental 
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power, was damnum absque injuriUj for which no 
compensation could be allowed. 

In short, the damage resulting from the 
prosecution of this improvement of a navigable 
highway, for the public good, was not the 
result of a taking of appellant’s property, and 
was merely incidental to the exercise of a 
servitude to which her property had always been 
subject. 

Gibson v. United States, 166 U. S. 269, 276. 

The same result was reached in Scranton v. 
Wheeler, 179 U. S. 141. 

In the improvement of the Sault Ste. Marie, the 
United States constructed a pier from the west end 
of the canal across the entire front of the plaintiff’s 
property, thereby excluding the plaintiff altogether 
from access from the whole front of his land to the 
navigable channel of the river. He was thus pre¬ 
vented from reaching navigable water of greater 
depth than five feet, which was the depth of the area 
left between his land and the pier. 

By the local law of Michigan, plaintiff had the fee 
in the submerged soil in front of his upland to the 
middle thread of the channel. He made no claim 
for the appropriation of the submerged lands by the 
structure (p. 164), but pressed with great force the 
contention that under the circumstances compensa¬ 
tion must be made for the loss of his access from his 
upland to navigability. 
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Said the court: 

We can not assent to this view. If the 
riparian owner can not enjoy access to navi¬ 
gability because of the improvement of navi¬ 
gation by the construction awny from the 
shore line of wrorks in a public navigable river 
or water, and if such right of access ceases alone 
for that reason to be of value, there is not, 
writhin the meaning of the Constitution, a 
taking of private property for public use, but 
only a consequential injury to a right which 
must be enjoyed, as was said in the Yates 
case, ^rin due subjection to the rights of the 
public'^—an injury resulting incidentally from 
the exercise of a governmental power for the 
benefit of the general public, and from w’hich 
no duty arises to make or secure compensation 
to the riparian owner. 

Scranton v. Wheeler, 179 U. S. 141, 164. 

It was accordingly held— 

* * * that the plaintiff had no such 

right of property in the submerged lands on 
which the pier in question rests as entitles 
him, imder the Constitution, to be compen¬ 
sated for any loss of access from his upland 
to navigability resulting from the erection and 
maintenance of such pier by the United States 
in order to improve and which manifestly did 
improve the navigation of a public navigable 
water. 

Scranton v. Wheeler, 179 U. S. 141, 165. 

This case has a further interest in that every argu¬ 
ment here made for appellant was there made with 
great vigor in the dissenting opinion. 
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In Philadelphia Co. v. Stimson, 223 U. S. 605, 632, 
634-638, the plenary power of Congress over the 
whole of the stream and the consequent authority of 
the Secretary of War to establish and alter harbor 
lines, according to his judgment, was sustained, 
although the fixing of the new line had the effect of 
preventing the riparian owner from reclaiming land 
lost by erosion, as otherwise, under the local statute, 
he could have done. (P. 632.) 

In United Stales v. Chandler-Dunbar Co., 229 U. S. 
53, 63-73, 74, the same principle of the subordination 
of all riparian rights ^^to suffer the consequences of 
the improvement of navigation^’ compelled the re¬ 
jection of an award of $550,000, allowed as compen¬ 
sation for the vrater power enjoyed by the company 
as riparian owners of the shore and, under the local 
law, of the submerged bed as well. 

The court also rejected any allowance for the addi¬ 
tional value, supposed to be attached to these par¬ 
cels, for use as factory sites in connection with the 
development of water power, because such riparian 
owners had no vested property right in the water 
power inherent in the falls and rapids of the river, 
and no right to place in the river the works essential 
to any practical use of the flow of the river. The 
Government itself having dominion over the water 
power could not be required to pay any hypothetical 
additional value to a riparian owner for an element 
not inherent in the parcels as upland. The question 
is, What has the owner lost? and not. What has the 
taker gained? (P.76.) 
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The principle is again applied in Greenleof-Johnson 
Lumber Company v. Garrison, 237 U. S. 251. 

The company owned a filled-in wharf erected in 
conformity with the harbor line established by local 
authority, as well as with the harbor line, coincident 
therewith, established by the Secretary of War. 
Twenty-one years later the Secretary altered the 
harbor line so as to place it 200 feet farther in-shore. 
He then directed the company to rem.ove so much of 
its structure as extended beyond the new line 
(p. 256). 

Although, under the law of Virginia, the right to 
extend wharves to the channel is a private right of 
property, and structures so constructed under the 
Statens authority are private property (Code, Va., 
sec. 1338-1339, 2010-2011; Grinnell v. Daniels, 110 
Va. 74), the Supreme Court sustained the removal 
of this structure. It held that all rights of riparian 
owners, including those which do and those which 
do not relate to navigation, are subject to the para¬ 
mount, unrestricted, and permanent power of Con¬ 
gress, exercised through the Secretary of War, to 
control and improve, according to its own judg¬ 
ment, the navigation of the waterways of the country. 
No rights can exist in a waterway contrary to the 
will of Congress, the exercise of whose power is not 
fettered, even by a Statens grant of the soil forming 
the bed of a river, or by any privilege or franchise 
given in respect of such soil, or by any authority for 
the creation of structures into the waters. 


Greenleaf-Johnson Lumber Co. v. Garrison, 237 
V. S. 251, 261, 262. 

To the same effect Willink v. United States, 240 
U. S. 572, 580. 

It is to be noted that in none of these cases did the 
Federal Government, which made the improvement, 
have any right, title, or estate in the submerged soiL 
In each case that title vras either in the riparian 
owner himself or in the State. 

The right to cut off the riparian ov/ner’s access, 
therefore, was dependent solely upon the rights and 
power in respect of navigable waters conferred by 
the Constitution. 

II. In the District of Columbia, however, the 
United States is vested not only with all the rights 
and powers included in the commerce clause of the 
Constitution, but with all the other rights and 
powers of sovereignty. The United States has 
entire control for every purpose of government, 
national or local, and there is no separation in the 
exercise of this sovereignty between local and 
national powers. 

Kendall v. United States, 12 Pet. 524, 619. 

Capital Traction Co. v. Hof, 174 U. S. 1, 5. 

Hyde v. Southern Ry., 31 App. D. C. 466, 470. 

Smoot V. District, of Columbia, 23 App. D. C. 

266, 271. Jefferson v. District of Columbia, 

40 App. D. C. 381, 383-4. 

Among these sovereign rights and powers, as we 
have seen, are the absolute dominion and property 
of the soil underlying the navigable waters. {Supra, 

p. —.) 
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III. The cases nearest in point, therefore, are cases 
where the work of improvement is made by the 
Government having, as with us, the property in the 
submerged soil on which the improvement is made. 
In the greater number of States, by change in the 
common law, usually originating in a statute, the 
title to the submerged soil, originally in the State as 
of common right, has either passed out of the State 
or has been so modified as to vest riparian owners 
with a qualified estate or an easement or franchise 
therein. But wherever, as here, the doctrine of the 
common law' remains unchanged, the law sustains 
the clear right of the State in the course of a public 
improvement to reclaim and hold submerged land in 
front of the original riparian estate, notwithstanding 
that the access therefrom to the water is cut off and 
destroyed. 

This is true not only in the jurisdictions in which, 
as here, the access to the water naturally resulting 
from the adjacency of the land is not regarded as a 
right, but also in those jurisdictions in which such 
access is conceded to be a special right of property. 

A. Among the latter nowr is New York. Although 
access is there conceded to be a right, for the depriva¬ 
tion of w’hich the owner is entitled to damages against 
one who, in pursuance of a grant from the legislature, 
erects a structure across his vrater front, nevertheless 
it is expressly held that— 

* * * this principle can not, of course, 
be extended so as to interfere wdth the right of 
the State to improve the navigation of the 


river, or with the power of Confess to regu¬ 
late commerce under the provisions of the 
Federal Constitution. 

Rumsey v. N. Y. & N. E. R. R. Co., 133 
N. Y. 79, 86, 89. 

This limitation for public purposes upon the right 
of access was again recognized and applied in Sage v. 
The Mayor, 154 N. Y. 61, 76, already discussed. The 
riparian owmers owmed to high-w’ater mark only. 
The city of New" York having, by grant from the 
State, title to all the lands around the island of Man¬ 
hattan, it was held that it had the same power as the 
State to improve the water front for the benefit of 
navigation, and, therefore, the right to fill up the 
wrater front below high-w"ater mark and to convert 
the same into an exterior street, docks, and bulk¬ 
heads, notwithstanding that this cut off the former 
riparian owner from access to the water. 

Sage v. The Mayor, 154 N. Y. 61, 76. 

In the opinion the rule was stated in the language 
incorporated by the Massachusetts court in its opinion 
(see Supra, p. 36). The court then continues: 

* * * I think that the rule rests upon 
the principle of implied reservation, and that 
in every grant of lands bounded by navigable 
waters w^here the tide ebbs and flows, made by 
the Crown or the State as trustee for the pub¬ 
lic, there is reserved by implication the right 
to so improve the 'water front as to aid naviga^ 
tion for the benefit of the general public, with¬ 
out compensation to the riparian owner. The 



implication springs from the title to the tide¬ 
way, the nature of the subject of the grant and 
its relation to navigable tide'vater, which has 
been aptly called the highway of the world. 
The common law recognizes navigation as an 
interest of paramount imports nee to the 
public. 

Sage v. The Mayor^ 154 X. Y. 61, 69. 

In X'e‘v\' Jersev it has long been settled, bv custom 
having the force of a local common la v, that the ri¬ 
parian owner can extend his improvements by 
wharves or filling over the shore to lo‘.v-water mark. 
This privilege is held to be a mere license, revocable 
at any time before execution, and gives him no prop¬ 
erty right in the submerged soil. 

In the meantime, therefore, the State, as the owner 
of the title to the lands under navigable waters, has 
the right to cause such submerged lands to be re¬ 
claimed or to grant them to a stranger for that pur¬ 
pose. 

Stevens v. Paterson & N. R, R. Co., 34 N. J. 
L. 532, 545. 

A'. Y. & L. E. R. Co. V. Yard, 43 N. J. L. 
632, 636. 

N. Y. Zinc & 1. Co. v. Morris Canal Co., 
44 X. J. Eq. 398. 

Hoboken v. Penna R., 124 U. S. 656, 690. 

By the Maryland Act of 1745, ch. 9, sec. 10, owners 
of lots in Baltimore were given the right to make im¬ 
provements out of the water, which, when made, were 
declared to be the right, title, and inheritance of the 
improver.^' 

1 Kilty’s Laws, Md. 1745, ch. 9. 
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Notwithstanding this positi'v'e language, the privi¬ 
lege was held to be a mere revocable license. It was 
“ a mere privilege of acquiring property by reclaiming 
it.’’ Until he reclaimed it he acquired no title. 

As a consequence, where a riparian propri¬ 
etor has not made any improvements in front 
of his property his right to make them was 
intercepted by a grant from the State of land 
covered by navigable water bounding his 
property. 

Linthicum v. Coan, 64 Md. 439, 453. 

Giraud^s Lessee v. Hughes, 1 Gill & J. 249, 
265. 

Casey^s Lessee v. Inloes, 1 Gill, 430, 432, 497, 
498, 501. 

It may be noted in passing, that until the act of 
Maryland, 1862, chapter 129, this privilege of pri¬ 
vate reclamation existed only by special statute in 
respect of particular ports. That act fundamentally 
changed the law of riparian ownership. Indeed, it 
was not until the act of 1835, chapter 168, that any 
general right was given even to extend wharves into 
a tidal stream. Under the Marvland law in force 
when the District of Columbia was ceded (w’hich has 
not since been altered here), riparian owners, except 
by special provision of law, were not regarded as 
having any right of access which could not be cut off 
or intercepted by the State. 

In other words, that law and our law is the common 
law as laid down in Shively v. Bowlby, 152 U. S. 1, 13, 

B. Having seen how this question is dealt with in 
the jurisdictions where the fee in the submerged soil 
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is in the State, yet the existence of a private right of 
access is clearly and distinctly recognized, let us pass 
to those jurisdictions where, as here, not only is the 
ownership of the submerged soil in the sovereign 
State, but access to the water enjoyed by the 
adjacent land is not recognized independently of 
statute as a private right of property. 

In Shively v. Bowlby, 152 U. S. 1, the Supreme 
Court determined, in a definitive manner, precisely 
what were the rights at common law of riparian 
owners in the lands and waters in front of their 
estates. 

The general rule was stated that upon the Revo¬ 
lution the title and dominion of the tidewaters and 
the lands under them vested in the several States, 
subject to the rights surrendered b}' the Constitu¬ 
tion to the United States, and, as many of the 
States had allowed rights and privileges below high- 
w’ater mark not existing at common law', the ques¬ 
tion became in each instance a question of local lawr, 
subject to the rights so granted to the Federal 
Government. 

The case arose in Oregon. It w^as a contest be¬ 
tween the owmer of the upland under patents from 
the United States and the persons to whom the 
State had subsequently conveyed the lands between 
high-water mark and low’-w’ater mark in front of the 
upland. This had been done in pursuance of an act 
providing for the sale of tide and overflowed lands 
on the seashore and coast. 
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Although the United States, while holding the 
country as a Territory, might have granted for appro¬ 
priate purposes titles and rights in the soils below 
high-water mark, the court pointed out that it had 
never done so by general law, and that the upland 
patents, therefore, on common-law principles, did 
not convey, of their own force, any title or right be¬ 
low high-water mark. The decision must depend, 
therefore, upon what was the law of the State, in 
regard to the use of the shores by the ovmers of up¬ 
land. On this question, the court said: 

The settlers of Oregon, like the colonists of 
the Atlantic States, coming from a countr}- 
in which the common law prevailed to one 
that had no organized government, took 
with them, as their birthright, the principles 
of the common law, so far as suited to their 
condition in their new home. The jurispru¬ 
dence of Oregon, therefore, is based on the 
common law. 

Shively v. Bowlby, 152 U. S. 1, 52. 

The opinion, therefore, proceeded to inquire what 
was the common law by an examination both of 
the original common-law authorities and the de¬ 
cisions in Oregon that not only w’as the title below 
high-water mark in the sovereign, but that by the 
common law adopted in Oregon the owmer of upland 
bounding on navigable water had no title in the ad¬ 
joining lands below high-water mark and no right 
to build wharves thereon, except as expressly per¬ 
mitted by statute, but that the State had the title in 
these lands, and, unless they have been so built upon 


with its permission, the right to sell and convey them 
to anyone, free of any right in the proprietor of the 
upland, and subject only to the paramount right of 
navigation inherent in the public. 

Shively v. Boidhy, 152 U. S. 1, 11, 13, 52, 57. 

The court then went on to consider the effect of 
the Oregon statutes conferring upon upland owners 
authoritv to construct wharv’es in front of their land. 
These authorized the owner of any land lying upon 
anv navigable stream and within the limits of an 
incorporated town, subject to regulation, to construct 
and extend a wharf into the stream below high-water 
mark so far as mav be necessarv or convenient for the 
use and accommodation of anv vessel that could 
navigate such stream. It was pointed out that, 
upon principles affirmed in Hoboken v. Pennsylvania 
Railroad, 124 U. S. 656, and in Hardin v. Jordan, 
140 U. S. 371, 382, the State court had held that the 
authority conferred by these statutes did not vest 
any right until exercised and was a mere license 
revocable at the pleasure of the legislature until acted 
upon and that the State had a right to dispose of its 
uplands free from any easement of the upland owner. 
Such being the law of the State, as declared by its 
highest court, it was decided that the title w’as in the 
Statens grantee, the defendant in error; that the land 
patent to the plaintiff in error included no right in 
the land below high-water; and that the statute of 
Oregon under which the defendants in error held 
the tide land was a constitutional and legal exercise 
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by the State over its dominion over lands under 
navigable water. 

Shively v. Bowlhy, 152 U. S. 1, 11, 13, 52, 
57, 58. 

In this case the right of the State to sell and con¬ 
vey the tide lands was of course subject, only, to 
the paramount right of the Federal Government to 
protect and control public navigation. That limita¬ 
tion has no application here, for the obvious reason 
that the Federal Government here has undivided 
sovereignty, and that it is in the exercise of its 
powers, which include navigation, that the Federal 
Government has made this improvement. 

In accord with the decision of Shively v. Bowlhy, 
are, of course, the decisions of the Supreme Court of 
Oregon. 

Bowlhy V. Shively, 22 Oregon, 410, 414, 418, 
426-7. 

The same view is taken, on common law principles, 
in the State of Washington. 

Eisenhach v. Hatfield, 2 Wash. St. 236; 36 
Pac. Rep. 539. 

In this case the court, referring to the decisions of 
the Supreme Court, particularly, Hohoken v. Penn¬ 
sylvania R. R. Co., 124 U. S. 656, stated that they-— 

* * * would seem to settle, beyond con¬ 
troversy, the question of title to the tidelands. 
of this State, and to leave no doubt whatever 
that they belong to the State in actual pro¬ 
priety, and that the State has full power to 
dispose of the same, subject to no restrictions 

62060-16-5 
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save those imposed upon the legislature by 
the constitution of the State and the Consti¬ 
tution of the United States; and, if this be 
true, it necessarily follows that no individual 
can have any legal right whatever to claim 
any easement in, or to impose any servitude 
upon, the tidewaters within the limits of the 
State without the consent of the legislature. 
(Pp. 244, 245.) 

The conclusion drawn was— 

* * * that riparian proprietors on the 
shore of the navigable waters of the State 
have no special or peculiar rights therein as 
an incident to their estate. To hold otherwise 
would be to deny the power of the State to 
deal with its own property as it may deem 
best for the public good. If the State can not 
exercise its constitutional right to erect wharves 
and other structures upon its public waters in 
aid of na\dgation without the consent of ad¬ 
joining owners, it is obviously deficient in the 
powers of self-development which every gov¬ 
ernment is supposed to possess—a proposition 
to which we can not assent. (P. 253.) 

Eisenbach v. Hatfield, 2 Wash. 236, 253. 

The doctrine of this case is consistently followed 
in the State of Washington. 

Muir V. Johnson, 49 Wash. 66; 94 Pac. 899. 

Northern P. R. Co. v. S. E. Slade L. Co., 
61 W^ash.*195; 112 Pac. 240. 

In the last-mentioned case the doctrine is thus 
restated : 

* * * upland owner had no right of access 
to navigable waters for the reason that the 
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tide land or shore land lying between such 
upland and deep water belonged to the State, 
that the recognition of any such right of 
access in the upland owner would impair the 
Statens title, and interfere with its absolute 
ownership over, and control of, its tide or 
shore lands. 

The ground of these decisions is emphasized by 
the case of Northern P. R, Co. v. S. E. Slade Lumber 
Co., 61 Wash. 195, 112 Pac. 240, in which we find 
the facts reversed. 

In this case the upland owner was also the owner, 
by subsequent grant, of the tide or submerged land 
extending from its upland to the deep waterway. It 
had built a wharf partly upon its upland and partly 
upon its tideland. The railroad company, having 
for some time maintained a wooden drawbridge across 
the river, obtained another permit for the erection of 
a permanent steel bridge with permission to place a 
temporary wooden bridge for use during construc¬ 
tion. By reason of the length of the temporary 
wooden bridge and the steel bridge, the railroad could 
not open or close the same while a vessel was lying in 
the stream along respondent’s wharf, although the 
shorter arm of the old bridge could always be opened 
and closed. The railroad company sought an in¬ 
junction to prevent the defendant from thus inter¬ 
fering with its bridge and trains. It was held that 
the suit could not be sustained for the reason that the 
defendant held not only the absolute fee simple title 
to the upland, bid also a fee simple title to the tideland 
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formerly oivned hy the State. By virtue of its owner¬ 
ship and improvement of the tideland, the defendant 
had acquired a right of access to its wharf over the 
navigable waters. The tideland being in the owner¬ 
ship, no longer of the State, but of the upland owner, 
the rule in the former cases had simply ceased to be 
applicable. 

Northern Pac. Ry. Co. v. S. E. Slade L. Co., 61 
Wash. 195; 112 Pac. 240; 34 L. R. A. (N. S.) 423. 

The same result is reached in Mississippi, another 
State where the title of riparian owners ends at high- 
water mark and the soil under the waters is the 
property of the State. 

In Martin v. O^Brien, 34 Miss. 21, the question 
was whether the owner of a public wharf, under a 
license and contract with a municipal corporation 
giving him the exclusive right to maintain a public 
wharf on the shores of the town, could prevent, by 
injunction, other riparian owners from setting up a 
wharf in competition. It was objected that these 
owners, in addition to the permission which had been 
granted them to erect a wharf for the landing of their 
own private goods, had, by virtue of their riparian 
ownership, and as an incident of their estate, the 

right to build wharves in front of their lands. The 
court said: 

* * * But the shores of the sea below 
high-water mark belong to the State as trustee 
for the public, and may, by grant, become 
private property or the subject of an exclusive 
private right; and the right of the owners of 
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the land bounded by the sea extends no far¬ 
ther than to high-water mark. 3 Kent, 427. 

This objection is, therefore, untenable; and 
it also follows, from these rules of law, that 
the position taken in behalf of the appellees, 
that the owners of lands lying on the seashore 
have the right to build wharves for their own 
use into the sea adjoining the front of their 
lands, and can not be deprived of that right 
by grant under legislative authority, can not 
be maintained. 

We are, therefore, of opinion that the act 
of incorporation is not in violation of the con¬ 
stitution, or of any vested rights of the ap¬ 
pellees. 

Martin v. O^Brien, 34 Miss. 21, 36. 

Regarded, then, from either point of view, access 
from plaintiff^s upland constituted no bar whatever 
to the Government's doing precisely what it did; 
namely, making a public improvement upon the soil 
of the river below high-water mark, which had the 
consequence of cutting off the access. The im¬ 
provement is lawful and violates no right of the plain¬ 
tiff. And the area covered by the improvement, in 
point of title and estate, remains, as before, the prop¬ 
erty of its original owner, the sovereign. 

IV. Analysis of appellant’s authorities. 

Many and various are the ways in which appellant 
seeks to get away from the simple and fundamental 
proposition that the made land is the property of him 
who owned the same area when it was covered with 
water. There is a corresponding difficulty in dissect- 
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ing, within reasonable compass, the diversified cases 
collected for that purpose. 

It will be found, however, that these citations arise 
from appellant’s failure to give due weight to these 
distinctions. 

1. The distinction between access enjoyed by ri¬ 
parian owners, as against one another and other 
private individuals, and access as against the 
sovereign. 

2. The distinction between the special right enjoyed . 
by a riparian owner having, under the local law, a 
perpetual franchise of improvement and rights merely 
incidental to riparian estates in general. 

3. The distinction between the rights incident to a 
riparian estate at common law and the rights pos¬ 
sessed by grantees of so-called shore lands (i. e., lands 
below the high-water mark), by virtue of express 
grants of the same from the State. 

4. The distinction between establishing a Federal 
harbor line beyond which no filling or structure can 
be made and the granting of a positive right or fran¬ 
chise to fill to a given point. 

1. The distinction first mentioned is ignored by 
appellant when it seeks (B. 7) to set against such 
adjudications as Sage v. The Mayor, 154 N. Y. 61, 
and Home v. Commonwealth, 202 Mass. 422, the 
preliminary remarks regarding the right of access in 
Chandler-Dunbar Co,, 229 U. S. at p. 70; so, also, in - 
citing (B. B., pp. 25-28)— 

Potomac Steamboat Co, v. Upper Pot, Steamboat Co,, 
109 U. S. 672. 
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This involved no controversy between the sovereign 
and private individuals. The existence of a right to 
wharf was not disputed, for both parties claimed it; 
plaintiff as appurtenant to a lot fronting on Water 
Street, defendant under a license from the public as 
the owners in fee of Water Street. While an authori¬ 
tative adjudication that Water Street, being the 
estate adjacent the water, carried all riparian rights^ 
this case is not an adjudication upon the unlitigated 
point as to the precise nature, extent, and scope of 
riparian rights. Much less is it an adjudication 
against the proposition that all such riparian rights 
are held in complete subordination to the right to 
improve navigation. It must be read in connection 
with the subsequent cases of Gibson v. United States 
and Scranton v. Wheeler. And the passage quoted 
from Yates v. Milwaukee, 10 Wall. 497 (upon which 
appellant places so much reliance), has been shown in 
subsequent cases to relate only to the local law of 
Wisconsin, and not to be any authority upon the 
common law. Shively v. Bowlby, 152 U. S. 1, 36, 
39-40, 41. It has been pointed out that the passage 
itself is really obiter, not required for a proper dis¬ 
position of the case.’’ Shively v. Bowlby, 152 U. S. 
1, 40. See Scranton v. Wheeler, 179 U. S. at pp. 
157-8, where Yates v. Milwaukee was fully considered 
and it is said that it can not be regarded as an adjudi¬ 
cation upon the point here involved. Id. p. 158. 
See also, Greerdeaf-Johnson Lumber Co. v. Garrison, 
237 U. S. at p. 262. 
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Inasmuch as the question in the Potomac case was 
not, WTiat are the riparian rights? but, ^ATio has 
them? and as the court (p. 682) cited Yates v. Mil¬ 
waukee really in support of the proposition that no 
one is a riparian proprietor whose land is not hounded 
by the stream, the recitation of the rest of the quo¬ 
tation, while natural, can not be taken as an ad¬ 
judication of the common law on this subject in 
force here. 

No express adjudication is, or can be, cited to 
show that the status of riparian ovrners in this Dis¬ 
trict is other than at common law and as it was in 
Mar}dand before the cession, and apart from the 
statutes for special ports and unaffected by the 

Marvdand acts of 1835 and 1862. 

%/ 

Every wharf in this District not licensed by au¬ 
thority is a purpresture upon the submerged soil in 
which the United States has both the jus 'privatum 
and the jus publicum. 

2. The failure to distinguish between rights merely 
incidental to riparian estates and perpetual fran¬ 
chises of improvements conferred by statute is shown 
by appellant's use of the Maryland cases. 

As pointed out, cases after the act of 1862, ch. 129, 
such as Ma'yor v. St. Agnes Hospital, 48 Md. 419, 
depend upon statutory provisions completely altering 
the former law. 

That act extended to the whole State the right to 
make improvements out of the water, and the pro¬ 
prietor of land bounding on navigable waters was 
declared entitled to all accretions, made by natural 
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causes or otherwise, to the same extent as could be 
claimed by a proprietor of land on waters not navi¬ 
gable. The proprietor was further given an ex¬ 
clusive right to make improvements, and the State 
was expressly prohibited from issuing any patent 
which should interfere with its exercise. This statute 
thus conferred upon the proprietor not merely an 
exclusive, but a continuing right, the future exercise 
of which could not (as theretofore) be intercepted. 

Goodsell V. Lawson, 42 Md. 364. 

Garitee v. The Mayor, 53 Md. 422, 433. 

It is still true, however, that, the State rerhaining 
owner of the bed, this franchise to reclaim vests no 
property in the soil until acted upon. Classen v. 
Chesapeake Co., 81 Md. 258. But being a continuing 
franchise, an improvement actually made accrues to 
the proprietor who had the right to make it. 

In this connection, the appellant further ignores 
the distinction between the right an owner may have 
after he has, with permission, actually filled out the 
shore and the situation of one who, although per¬ 
mitted to fill out, has not exercised the privilege 
(223 U. S. at p. 633). Unless, as now in Maryland 
and some other States, the permission has been made 
perpetual, the law is that until the shore is filled out, 
the sovereign's right over the soil underlying the 
waters remains as before. GiraudJs lessee v. Hughes, 
1 G. & J. 249, 265. 

This consideration disposes also of the Connecticut 
cases cited, because; first, by the local law of Connect¬ 
icut, the right to improve is in the nature of a fran- 
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chise and, secondly, because the cases only decide 
what is the legal effect after the reclamation has been 
made. 

So, with respect to the New Jersey cases, which all 
held that only when executed does the license become 
irrevocable. Here, if we should concede appellant a 
license to fill out, the fact remains that it was never 
executed. None of these cases, moreover, deals 
with the relation of a licensee and the one sovereign 
who has paramount powrer over commerce and 
navigation. 

3. Failure to distinguish betw^een rights incident 
to a riparian estate at common lawr and rights pos¬ 
sessed under express grants of submerged land, as 
such, accounts for appellant’s citation (B. B., p. 35) 
of State V. Sturtevant, 135 Pacific, 1035. It has 
nothing to do with the rights of an owmer of riparian 
upland (i. e., fast land lying above, and adjacent to, 
the wrater). 

The State, as owner of the shores and beds of all 
navigable rivers and lakes ^^up to and including the 
line of ordinary high wrater,” enacted legislation for 
the express disposition of such lands under the 
denomination of shore lands.” Defendant was 
grantee of such ^^shore lands” in Lake Washington. 
The State had given the United States the right to 
lowrer the level of the waters of the lake. The ques¬ 
tion was whether the State’s subsequent grant of 
shore lands” would extend from the original high- 
water mark to the new water line formed, after the 
grant, by such artificial lowering. 
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The State claimed that the common-law definition 
of shore” should be applied, the grantee getting 
only the land then lying between the high and low 
water lines. But the court pointed out that ''the 
Constitution and statutes have clearly distinguished 
the term as there employed from the common-law 
definition as applied to boundaries in deeds executed 
by individuals,” (p. 1036); and further, (p. 1037) that 
the statutory policy of the State had been to treat, 
for purposes of its grants, the area between high 
water and the line of navigability (fixed by the inner 
harbor line) as land and not water, to— 

be reclaimed and put to useful purposes. To 
hold that the State by artificially extending the 
line of navigation can deny the right of access 
to deep water would be to contradict the 
manifest purpose of the people and impugn 
the legislative intent manifested in all gen¬ 
eral laws pertaining to the subject matter of 
the grant. (P. 1040.) 

It was further said that the right to lower the 
waters having been granted to the Federal Govern¬ 
ment long prior to any deeds, such deeds were made 
"in the light of the act of 1901, and with intent to 
include all lands up to the line of navigability as it 
might be determined to be after the lake had been 
lowered.” (P. 1040.) 

The State, moreover, had by subsequent act under¬ 
taken to confirm to purchasers of "shore lands” the 
title therein, "including, those uncovered by the arti¬ 
ficial lowering of the waters.” Whether expressly 
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applicable to the defendant’s grant or not, this stat¬ 
ute was considered as being in the nature of an 
acknowledgment of an existing right. 

The true effect of a harbor line. 

4. Appellant’s misconception of the legal effect of 
the harbor line is fundamental. The establishment 
of a harbor line by the Secretary of War under the 
act of March 3, 1890 (30 Stat. L. 1151), is a matter 
of administration of rivers and harbors. It does not 
confer any right, title, or interest upon the riparian 
owner. It is a mere declaration that structures ex¬ 
tended to that point will not interfere with naviga¬ 
tion. Whether any such structure, or fill, can be 
made at all upon the bed of the stream remains a 
matter of local law. 

The fixing of the line is not an authority to make 
a stracture vrithout the consent of the owner of the 
submerged land, or without regard to whether the 
local law does or does not recognize a right to make 
improvements into the water. Much less is it a 
grant of authority to reclaim upon the bed of the 
navigable stream in a jurisdiction where the legisla¬ 
ture has not distinctly and positively conferred that 
right. 

It is not a declaration touching the rights 
of the owners of the submerged lands in the 
harbor * * * But such permission is not 
given to override the rights of the owneis of 
the submerged lands * * * It is strictly 
permissive, and not an authorization by para¬ 
mount authority to build the structure. 
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Ccibh V. Lincoln Park Commissioners^ 202 
Ill. 427; 67 N. E. 5, 9. 

Wilson V. Hudson C. W. Co,, 76 N. J. Eq. 
543. 

Hubbard v. Fort, 188 Fed. 987, 994, 996, 997. 

The fixing of such a line neither creates nor de- 
stioys lights. If, by the local law, rights exist, the 
fixing of a line regulates and limits their exercise, so 
far as navigation is concerned. It is an official dec¬ 
laration by the officer charged with that duty that 
navigation will not be affected by structures extend¬ 
ing to the point fixed. 

Bradshaw v. Duluth I. M. Co,, 52 Minn. 59. 

The case cited by appellant, Aborn v. Smith, 12 
R. I. 370, did not involve in anvT\dse the Federal act 
authorizing the Secretary of War to establish harbor 
lines. It was said in the course of the opinion that 
the fixing of a harbor line by the State of Rhode 
Island, w^hile it does not divest the title of the State 
in the tide-fiovred land, permits the owner of the up¬ 
land to take by filling. But this was not the real 
point of controversy or of decision. The controversy 
was as to the proper division of reclaimed^ land be¬ 
tween two adjoining proprietors. It was assumed 
that the law of the State permitted the upland owner 
to fiOm out. The precise point at issue was whether a 
proprietor w’hose upland frontage had been widened 
by adverse possession should have a correspondingly 
increased frontage of reclaimed land on the harbor 
line. Against this, it was urged that, while the mis¬ 
take, resulting in a wider front for the upland, could 
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not now be corrected, it could be corrected for the 
frontage on the harbor line, because the defendant 
could gain no title by possession of the new water 
front until after actual reclamation. The court 
considered this argument unsound, saying that the 
permission to fill followed the ownership of the up¬ 
land and held that, in the division of the reclamation 
between adjoining owners, each should have the 
benefit of his actual upland frontage, no matter 
whether his title was by record or by adverse pos¬ 
session. Both parties claimed the right to fill and 
no claim of the State was involved. 

With us there is no local law conferring power to 
fill and the appellant did not fill. 

How impossible it is for the establishment of a 
Federal harbor line to pass titles or confer interests 
in the soil becomes even more manifest when we 
consider that the power is a permanent and con¬ 
tinuing power, never exhausted by the exercise of it. 
(223 U. S. 605.) If the Secretary may, as in the 
Greenleaf-Johnson case, alter the line and cause every¬ 
thing beyond it to be removed without compensa¬ 
tion, manifestly, the mere fixing of the line could not 
have operated to pass any title or interest to the 
area defined by the line. Much less could it pass 
any title or interest to such area before anything 
was erected out to the line. 

And as the general power to make and alter the 
improvement is equally permanent and continuing, 
it is quite clear that the United States, which has 
improved the Anacostia River with a dike and fill 
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confining the channel, may hereafter remove that 
dike and dredge the river to the width of its natural 
bed. The power of Congress over these natural 
highways of commerce is coextensive with the stream 
and remains uncurtailed imtil Congress itself sees 
fit, by positive action, to grant away, as no longer 
serving any public purpose, what portion it may 
choose. 

Under the same head falls appellant's citation 
(B. B., p. 33) of the act of May 19, 1896, making it 
unlawful to deposit any material in the Potomac 
River or on its shores below high-water mark, unless 
for the purpose of building a wharf, after obtaining 
permission from the commissioners. 

A statute making it criminal to deposit material, 
unless for one purpose, does not in itself establish 
a right to do the thing forbidden for any purpose. 
An exception embodied in the definition of a crime 
does not amount to a gi'ant of a right or franchise 
to do the things constituting the exception. Above 
all, to provide that the deposit of material shall be 
unlawful, unless for the purpose of building a wharf 
under permission to be given by the commissioners, 
does not prove that the establishment of a harbor 
line by the Secretary of War under the Federal act 
is the equivalent of a permission from the com¬ 
missioners. Lastly, such a police act can not be 
construed as a perpetual renunciation of the power 
of the United States over the river, its bed, and its 
foreshore. In other words, it is impossible to 
dissect out of this prohibitory statute the grant of a 
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piesent and perpetual right to build a wharf, at any 
time in the future, however remote, under a per¬ 
mission w’hich may never be given, vrhich permanent 
right shall prevent the exercise of the power of the 
Government to improve the river. 

FOURTH POINT. 

The act of May, 1910 (36 Stats. 353), can not be 

invoked as a source of title to the reclaimed area. 

The bill avers that, pursuant to the act of May 
10, 1910, (36 Stat. L., 353) authorizing the District 
Commissioners to institute a proceeding to condemn 
^^the fee simple and absolute title, including all 
riparian rights and all other rights pertaining thereto, 
to a strip of land for a public highway and for park 
purposes along the Anacostia River,’’ the northern 
and western boundary of said strip to be coincident 
w'ith the high-w’ater line of the river, the commis¬ 
sioners filed a petition (Dist. Court, No. 926), includ¬ 
ing in the strip to be condemned a portion of the 
shore line of appellant’s upland parcels in front of 
vrhich the area here in dispute was aftervrards made. 
Before the avrard of the condemnation jury was 
confirmed, the commissioners dismissed that pro¬ 
ceeding and filed another petition (Dist. Ct., No. 
1049) for the same purpose. Upon motion of the 
property owners, including the appellant here, the 
second petition was dismissed and from that dis¬ 
missal, the bill alleges, the commissioners took an 
appeal to this court, which ^Ts now pending.” The 
proceedings in both the condemnation cases are 
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referred to and asked to be considered as a part of 
the bill herein. 

This court, however, has judicial knowledge that 
since the bill was filed herein, the commissioners^ 
appeal has been sustained and the judgment dis¬ 
missing their second petition reversed, this court 
holding that the commissioners, finding that land 
not within the purview of the act had been erro¬ 
neously included, were fully within their rights in 
deciding to discontinue the proceedings, even after 
award made, and that the second proceeding was 
not thereby barred. 

Dist. of Columbia v. TFa^/?. S, & 0. Co., 43 App. 
D. C., 344, 348. 

Appellant’s brief tells us what it conceives to be 
the effect of the act of 1910, and the condemnation 
proceedings upon the matter here at issue. The 
argument seems to be that, because Congress told 
the District Commissioners to condemn, and the 
Commissioners vrere proceeding to condemn, the 
strip of upland with all its riparian and other rights, 
it follows that land made by the Federal Govern¬ 
ment between such upland and the channel becomes 
the property of the upland owners. The mere state¬ 
ment of such a proposition ought to be a sufficient 
refutation. 

1. Appellant’s construction of the act is altogether 

unwarranted. Its effect was simply to authorize the 

condemnJation of whatever riparian or other rights the 

private parties might own. It obviously created no 

new right. Nor did it declare or define what such 
62060-16-6 
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“riparian^’ or ^‘all other rights^^ might be. It did 
not give the persons who happened to own the strip 
sought to be condemned, riparian or other rights, 
Tvhich the law did not already accord to them and 
all other riparian owners in like situation. 

A 

It remains, as before, for the law to tell us whether 
such landowners have riparian rights, and, if so, 
what they are. 

V 

2. Appellant next tries to use this statute as sup¬ 
porting its theor}' that riparian rights mean rights 
in the soil below high-water mark. To that end, it 
shows that Commissioner ^.lacFarland, in asking for 
the act, entertained the belief that it was advisable, 
or even necessary', ‘‘to secure the riparian rights 
before further work of reclamation is undertaken.’’ 
An executive officer's mistake of the law can not 
change the law. 

Neither would a mistake of Congress as to the 
existing state of the law, should we assume that 
Congress in passing the road condemnation act con¬ 
ceived Mr. MacFarland’s opinion to be coiirect. An 
erroneous legislative assumption as to the existing 
law does not operate to change the law. 

But it is an error to take for granted that Congress 
conceived the law to be in accordance with the mis¬ 
taken opinion of Mr. MacFarland. 

In the first place, debates in either House are not 
appropriate sources of information from which to 
discover the meaning of the language of a statute. 
United States v. Union Pacific, 92 U. S. 72, 79; 



United States v. Freight Association, 166 U. S. 293, 
318. 

In the second place, the committee's reports in the 
case indicate that Congress had more than one pur¬ 
pose in passing this statute. The House report 
states that— 

In addition to the determination of riparian 
rights, the bill will provide the ground for the 
construction of a lower level road from the navy 
yard southward, which will be of very great 
value in the development of this portion of 
the District. (Rec., p. 37.) 

The Senate report adopts the sam.e language (p, 
40). 

In the third place, there is nothing in the statute 
which can be tortured into the recognition of any 
particular riparian right. All property that has a 
ri-jpa may be said to have riparian rights, just as it 
has other rights. But a right to the bed of the ad¬ 
jacent river is not included within riparian rights. 
The direction to the Commissioners is simply to con¬ 
demn this land with ^^all riparian and all other 
rights,whatever they might be. It is a proceed¬ 
ing in invitum the owners and not a grant, or con¬ 
firmation to them of rights. Apart from all other 
considerations, the mere vagueness of the terms used 
renders that impossible. They are not ^^so clearly 
defined that there can be no question of the purpose 
of Congress to confirm.^’ Leavenworth, etc,, v. United 
States, 92 U. S. 733, 740. Especially where, as here, 
the right claimed would divest the sovereign power 
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of any right, privilege, title, or interest. Coosaw 
J\L Co, V. South Carolina, 144 U. S. 550, 562. 

Nor is it competent to inquire into the motives 
which may have induced Congress to pass an act for 
condemnation of the upland strip. The use ex¬ 
pressed on the face of the act is a public use and the 
purpose is one within the acknowledged power of 
Congress. {Shoemaker v. United States, 147 U. S. 
282, 297, 298; Mattingly v. District of Columbia, 97 

U. S. 687, 689, 690; Bauman v. Ross, 167 U. S. 548, 
568, 589.) 

That is an end of the matter. 

The decisions of this court from the begin¬ 
ning lend no support whatever to the assump¬ 
tion that the judiciar\^ may restrain the exer¬ 
cise of lawful power on the assumption that a 
wrongful purpose or motive has caused the 
power to be exerted. 

McCray v. United States, 195 U. S. 27, 54- 
55, 56. 

3. But conceding the utmost, what does it all 
come to? That appellant, as owner of upland on the 
ri'pa, has riparian rights? 

But that does not mean that such upland owmer 
has any right in the soil under the water. His 
riparian rights, on the contrary, '^are not dependent 
upon title to the soil over which the river flows, but 
are incident to ownership upon the banks/' 17. S, 

V. Chandler-Dunbar Co,, 229 U. S. 70; Mobile Docks 
V. Mobile, 146 Ala. 198. Grant the appellant all 
that is implied in the W’ords “riparian rights and 
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other rights’^ and that does not make it owner of the 
submerged soil on which this land is made or give 
it anv title or interest therein. 

We have already seen (Third Point) that there are 
no riparian rights appertaining to the ownership of 
upland abutting on a navigable tidal river that are 
not wholly subordinate to the exercise of the sover¬ 
eign’s acknowledged right to improve the waterway, 
and, in so doing, to cut off access to the stream. 
Even where, as in New York, there is a conceded 
special riparian right of access, it is subordinate to 
the dominant right of the sovereign to make public 
improvements on the soil of which it has the title. 
{Sage v. The Mayor, 154 N. Y. 61.) 

The plaintiff did not have any structures in the 
water. The actual exercise of any right of access 
(assuming it to exist) was altogether future and 
contingent. Any access which the plaintiff ni%ht 
hope to enjoy by reason of the juxtaposition of its 
land with the water gave it no right in the continued 
flow of the water or in the perpetuation of the former 
physical situation. “ The flow of the stream is in 
no sense private property.” United States v. Chandler- 
Dunbar Co,, 229 U. S. 53, 66, 73. 

Above all, it gave the plaintiff no right, title, or 
interest in the soil under the public waters. 

4. Equally futile is plaintiff’s invocation of the 
proceedings taken under the condemnation act. The 
proceedings can not rise higher than the statute. If 
they end in a taking of such strip, '^including all 
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riparian rights/^ then the plaintiff would be compen¬ 
sated for the same. If, on the other hand, the plain¬ 
tiff prevents the condemnation proceedings from even¬ 
tuating in a taking of the property, then the plaintiff 
will not have been deprived of anything within the 
scope and purinew of that statute. 

In fact, the invocation of this condemnation statute 
is unfortunate for the plaintiff. It is, if amd;hing, an 
additional reason against the maintenance of the 
present suit. For Congress, having provided an effi- 
cacious means whereby the plaintiff may obtain 
compensation for the strip of land and all other 
rights, riparian or otherwise, w’hich he can establish 
as appurtenant thereto, the plaintiff is thereby pro¬ 
vided with a means of redress for the infringement of 
any riparian or other rights that it may have. Con¬ 
ceding, for the sake of argument, that the plaintiff’s 
abutting land has the widest imaginable riparian 
rights, there is, nevertheless— 

no room for doubt that the statute makes full 
and adequate provision for the exercise of the 
power of eminent domain for which considered 
in its final analysis it was the purpose of the 
statute to provide. 

Crazier v. Krupp, 224 U. S. 290, 307. 

But whether we may treat as a bar to this suit or 
not, the insufliciency of this act of May 10, 1910, to 
support this suit seems too obvious for further 
argument. 
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FIFTH POINT. 

Conceding, argumenti gratia, that the plaintiff had 
riparian rights which had been cut off by the recla¬ 
mation (which we deny), that would not invest it 
with the title to the reclaimed area. 

Plaintiff seeks to have quieted a legal title to the 
reclaimed area. Whence is that title derived? It 
had no title to the land when it was under water. 
The land reclaimed is not an addition made, little by 
little, through the gradual and imperceptible natural 
action of the water. No grant of the land has ever 
been made to the plaintiff. 

Plaintiff^s case resolves itself, then, into the 
proposition that it has acquired title to some 15 
acres of land because, in reclaiming that land, the 
United States committed a tort. By interposing 
this reclaimed area between the plaintiff’s land and 
the river, it infringed plaintiff’s riparian rights by 
cutting off its access to the water. 

Should we concede, for the sake of argument, that 
the plaintiff had a right of access to the water and 
that the United States, in making this improvement, 
has injuriously cut off that access, how would that 
vest in the plaintiff a title to the land made by the 
United States on its own soil? 

Or, going so far as to concede that the right of 
access taken away by the improvement was a species 
of property, an incmporeal hereditament, and that 
the reclamation has taken that property from him, 
how can the taking of that property vest in the 
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plaintiff title to another and different property—a 
separate reclaimed area of 15 acres? 

These questions answer themselves. Surely, no 
argument is needed to show that the United States 
would not, by impairing or by destroying the access 
to the plaintiff^s property, divest itself of its own title 
to another property and transfer it to the plaintiff. 

In fact, it has even been decided that the submerged 
land, the title to which is in the State, hid actually 
reclaimed by a stranger, does not become the prop¬ 
erty of the riparian owner whose access is thereby 
taken away to his damage. 

Such a case was Austin v. The Rutland Railroad Co,, 
45 Vt. 215. There the riparian owner’s estate ex¬ 
tended ^^to the utmost limit of title and ownership 
in the soil known to the law,” viz, to low-water 
mark. He had, moreover, a statutory right to erect 
a wharf or storehouse and extend the same from his 
land to the channel of the lake. Nevertheless, it was 
held that he acqimed no title whatever to land made 
by a stranger by filling in earth in front of his land 
from low-water mark into the lake and upon which 
such stranger had built wharves and docks. It was 
said: 

* * * All that can be claimed for the 
plaintiffs, as the ground of their alleged title 
and interest in the made land, is the right that 
the owner of said lot, as it originally was, had 
to pass to and from the water of the lake 
within the width of the lot, as it bordered on, 
and was washed by, said water. It is not * 
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denied that the lake is ^‘navigable water/^ in 
the sense of the law governing public and 
private rights in respect thereto. 

* * * As the absolute owner of said lot, 
he had the exclusive right to use it in passing 
to and from the lake. But this gave him no 
peculiar or additional right as to the lake 
itself. Of course, it could not give him title 
to erections or structures made by others 
beyond the limits of his own land. If, in 
making such erections and structures, others 
should violate any right of his, as owner of 
the land to low-water mark, he could seek 
redress in some proper way, but not by action 
based on his right as the owner of them. 

Austin V. The Rutland R. R. Co,, 45 Vt. 
215, 242, 244. 

This opinion is interesting further as showing the 
distinction between a filling made upon submerged 
soil over which the riparian owner has a mere license 
or right of user, and filling made upon land in which 
the riparian o\\Tier has been granted an estate. It 
is a question of title. T\Tiere he had none, he ac¬ 
quires none. Work done on the abutting land does 
not become a part of his own land. 

* * * Here was no building upon the 
plaintiffs^ land, only an abutting against it by 
a structure made outside of it. It is not a case 
of accretion or gradual reliction, w hich belongs 
to the riparian owmer. It does not fall within 
the right usque ad coelum, for that, of itself, 
does not often extend more widely than the 
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solum of the owner, on which such right must 
be grounded. * * * 

We have examined the cases cited in the 
United States Supreme Court reports, and find 
that none of them maintain a right of soil in 
the plaintiffs; and that must be maintained 
in order to entitle them to recover in eject¬ 
ment the made land in question. 

Austin V. The Rutland R. R. Co,, 45 Vt. 215, 
244, 245. 

The same principle is applied in Cohum v. Ames, 
52 Cal. 385, which was an action of ejectment for six 
acres of land lying on the shore of the Pacific Ocean 
and for a wharf and chute projecting from the main¬ 
land out to deep water—a considerable distance 
below low-water mark. The plaintiff was the un¬ 
contested owner in possession of the land above 
high-water mark. The court assumed that the 
plaintiff, as riparian owner, was entitled to wharf 
out to deep water and farther, that the wharf and 
chute in front of him were erected wholly without 
authority (p. 397). The plaintiff contended that 
the wharf and chute became his property. The 
court said: 

* * * On the contrary, giving to this 
right of the riparian owner its widest scope 
and latitude, it amounts only to this: That if 
he desires to wharf out, and is unlawfully 
obstructed in the exercise of the right, he 
may maintain an action for damages; and if 
the obstruction amounts to a public nuisance, 
it may be abated by appropriate proceedings 
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for that purpose. If it be only a private 
nuisance which obstructs him in the exercise 
of his right to wharf out, he may possibly 
cause it to be abated by the appropriate 
method. But he has no such title or right to 
the possession of the bed of the ocean as will 
enable him to maintain ejectment. 

Cohum V. Ames, 52 Cal. 385, 398. 

Of course, where the riparian owner, as in many 
states, has been given the right to reclaim the shore 
in front of his lands and appropriate it to his own 
use, as, for example, by the New Jersey statute of 
1851, his right so to do can not be taken away by a 
private stranger^s proceeding to reclaim in front of 
him. In such cases, the riparian owner having a 
vested right in the lands as against other private 
individuals, though not the ownership, may protect 
himself by injunction. But inasmuch as he is not 
entitled to the exclusive possession until reclaimed, 
he can not maintain ejectment. Lands actually re¬ 
claimed in front of him, as, for example, by the 
adjacent owner overstepping the outer boundary", 
may, upon principles of estoppel, be given to him. 
(Stockham v. Browning, 18 N. J. Eq. 390, 396.) 
But this exception obviously has nothing to do with 
the case where the State, as here, makes the reclama¬ 
tion upon submerged soil in which it has absolute 
title, and in which the riparian owner has not been 
granted any right of reclamation. 

If, as these cases show, the riparian owner acquires 
no title to land reclaimed in front of him by a stran- 


ger, much less can he have any title to land re¬ 
claimed in front of him by the sovereign upon its 
own soil. Vv hatever m.ay be the law as to reclama¬ 
tion made, without authority, by private in d- 
vi dials, strangers to the title, it is obvious that 
reclamation made upon its own soil by the sovereign 
can not become the property of any one else. All of 
the cases really proceed upon one principle, viz, 
that he who ow ns the submerged land owns the 
land reclaimed. The riparian owner only gets the 
land reclaimed w’hen he, too, either has the fee in the 
submerged land or has been specially given by statute 
such an interest therein as amounts to ownership. 
To maintain this suit, therefore, the plaintiff must 
show’ a title to the lands when submerged. This, by 
the law’, it can not do. An injury to rights w’hich 
exist independent of the title to the land submerged, 
and as incidental merely to his upland (which re¬ 
mains untouched), will not avail, no matter how 
serious or far-reaching that injury might be. 

In fact, the plaintijff^s contention would lead to 
the absurd consequence that the less his riparian 
rights were worth the more he would receive in con¬ 
sequence of their being taken from him. The 
greater the stretch of shoal water in front of his up¬ 
land, the greater, of necessity, the extent of reclama¬ 
tion. But the greater this stretch of shoal w’ater in 
front of his upland, the less the value of his riparian 
rights. 

Conceive two riparian owners having tracts of 
equal frontage, one only 100 yards from the channel, 
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the other separated from the channel by 500 yards 
of shoal water. The cutting off of riparian rights by 
a wall along the channel injures the first vastly more 
than the second, yet the second, upon plaintiff’s 
theory, would acquire a reclaimed area five times 
greater than the first. 

But the figures found in the condemnation pro¬ 
ceedings vouched (R. 2.) into this record furnish a 
striking illustration. 

Of the valuation of $51,367.19, more than half, or 
about $28,332.49, was for the short end of the road¬ 
way at the west where the upland was close to the 
channel and, in consequence, little or no reclamation. 
In front of the westernmost 1,000 feet of this strip 
there is no reclamation at all. Yet, for this area 
(parcels 248/3 and 248/5), containing 113,499 square 
feet, the award was $20,900.11, whereas the land of 
all other persons, aggregating 314,930 square feet, 
the award was $23,035.70. In other words, the up¬ 
land at the western end is worth nearly three times 
as much as the other, but it is the other to which, 
on plaintiff’s theory, the reclaimed area would chiefly 
accrue. 

The same result is shown by comparing the two 
portions of the plaintiff’s land. 

The two parcels (248/5 and 248/3), close to the 
channel, containing 113,499 square feet, were awarded 
$20,900.11, whereas the two parcels (248/2 and 248/4), 
not close to the channel, containing 116,786.80 square 
feet, were awarded $7,910.02. 
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In short, about 18 cents a square foot was allowed 
for the land ^^with riparian rights/’ where, on 
account of proximit}- to the channel, there would be 
either little or no reclamation. Whereas, 6 cents a 
square foot was allowed for the shore ^^wnth riparian 
rights,” where, on account of distance from the 
channel, reclamation would be necessarily extensive. 
Yet, if plaintiff is right, the shore where the riparian 
rights are the least valuable would acquire the 
major portion of the reclamation. 

According to plaintiff, its title to the reclaimed 
area results solely from its riparian rights. Yet, 
upon its own principle, the land which the riparian 
owner gains is in inverse ratio to the value of the 
riparian rights which reclamation would take away. 

Obviouslv title to the land reclamed is not the 

«‘ 

measure of compensation for the cutting off of 
riparian rights. Ownership must, in accordance with 
fundamental principles, be left to follow the title of 
the solum. The injury to the riparian rights, how¬ 
ever great, is not a grant of the soil. 

It is respectfully submitted that the decree ap¬ 
pealed from should be affirmed. 

Henry H. Glassie, 
Attorney for Appellee. 


September 25, 1916. 


APPENDIX A. 

The statutes under which the Government made 
this reclamation, in the course of improving the 
Anacostia River are the river and harbor act of 
June 13, 1902, and the acts of 1907, 1910, 1911, 1912, 
and 1913, making appropriations for continuing the 
same, viz: 

Improving Anacostia River, District of 
Columbia, with a view to the interests of com¬ 
merce and navigation, in accordance with such 
portions of the report submitted in House 
Document numbered Eighty-seven, Fifty-fifth 
Congress, third session, as relates to section 
one of said river, being the portion below the 
Navy Yard Bridge, one hundred .and fifty 
thousand dollars. 

June 13, 1902, 32 Stat. L., ch. 1079, p. 351. 

All of the subsequent acts are in the same form as 
the continuing provision of the act of March 2, 1907, 
viz: 

Improving Anacostia River, District of 
Columbia: Continuing improvement, one hun¬ 
dred and twenty-seven thousand dollars. 

35 Stat. L., ch. 2509, p. 1182. 

The continuing acts are June 25, 1910 (36 Stat. L., 
ch. 382, p. 639); February 27, 1911 (36 Stat. L., 
ch. 166, p. 937); July 25, 1912 (37 Stat. L., ch. 253, 
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p. 206); and March 4, 1913 (38 Stat. L., ch. 144, p. 
806). 

That legislation in this form is a sufficient authority 
for the Secretary of War to do the specific work which 
he, in his judgment, may decide upon, is shown by 
Scranton v. Wheeler, 179 U. S. 141, 157; Gibson v. 
United States, 166 U. S. 269, 276; Greenleaf-Johnson 
Lum. Co, V. United States, 204 Fed. 489, 491. 
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